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SOCIAL  CULTURE  IN  THE  FORM  OF  EDUCA- 
TION AND  RELIGION 

BY  WILLIAM    T0RRE;Y   HARRIS 

[William  Torbey  Harris,  Educator  and  Commissioner  of  Education 
of  the  United  States,  since  1889.  b.  North  Killingly,  Connecticut,  Sep- 
tember 10,1835.  A.M.  Yale,  1869;  LL.D.  University  of  Missouri,  1870; 
Ph.D.  Brown,  1893;  LL.D.  Pennsylvania,  1894;  ibid.  Yale,  1895; 
Ibid.  Princeton,  1896;  Ph.D.  Jena,  1899.  Teacher,  Principal,  As- 
sistant Superintendent  of  Public  Schools,  St.  Louis,  1857-67;  Su- 
perintendent, ibid.  1867-1879.  At  Paris  Exposition,  1878,  was  ten- 
dered honorary  title  of  "OfBcier  de  I'Academie;"  represented 
United  States  Bureau  of  Education  at  International  Congress  of 
Educators,  Brussels,  1880.  and  at  Paris  Exposition,  1889;  received 
from  French  Government,  1889,  title  "Officier  de  I'lnstruction 
Publique."  Member  of  Washington  Academy  of  Sciences;  Ameri- 
can Social  Science  Association;  American  Philosophical  Associa- 
tion. Author  of  Introduction  to  the  Study  of  Philosophy ;  The 
Spiritual  Sense  of  Dante's  Divina  Commedia;  Hegel's  Logic;  a 
book  on  the  Genesis  of  the  Categories  of  the  Mind;  Psychologic 
Foundations  of  Education.  Editor  in  chief  of  numerous  compi- 
lations, notable  among  which  being  Webster's  International  Dic- 
tionary of  the  English  Language  and  International  Education  Se- 
ries (55  volumes).] 


According  to  the  ingenious  and  suggestive  scheme  of 
classification  of  Arts  and  Science  adopted  by  the  Director 
and  Administrative  Board  of  this  International  Congress, 
social  regulation  forms  the  sixth  division  and  social  culture 
the  seventh  division  of  the  entire  programme.  Social  regu- 
lation is  made  to  include  as  sub-topics,  politics,  jurispru- 
dence, and  social  science,  while  social  culture  includes  edu- 
cation and  religion.  Politics  and  jurisprudence  have  to  do 
with  the  state,  while  social  science  is  conceived  as  including 
for  its  objects  the  civil  community  in  its  industrial,  munici- 
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pal,  and  family  groups,  and  in  its  providential  and  pro- 
tective aspects. 

Social  culture,  on  the  other  hand,  is  the  common  name 
or  title  for  the  two  branches  of  theory  and  practice  that 
deal  with  the  self-development  of  the  individual  under  the 
direction  of  the  church  and  the  school. 

This  is  our  division, — the  seventh  and  last  in  the  entire 
scheme  of  classification, — and  it  is  the  topic  of  this  hour's 
discussion  to  consider  the  unity  of  education  and  religion. 

II 

I  shall  announce  as  my  thesis,  that :  Social  culture  is  the 
training  of  the  individual  for  social  institutions. 

Man  by  his  social  institutions  secures  the  adjustment 
of  the  individual  to  the  social  whole,  the  social  unit.  The 
person  or  individual  comes  into  such  harmony  and  cooper- 
ation with  human  society  as  a  whole  that  he  may  receive 
a  share  of  all  the  production  of  his  fellow  men,  be  pro- 
tected against  violence  by  their  united  strength,  given  the 
privilege  of  accumulating  property  and  of  enjoying  it  in 
peace  and  security  in  such  a  manner  as  to  escape  from 
sudden  approaches  of  famine  and  penury  by  reason  of 
seasonal  extremes  or  by  reason  of  the  vicissitudes  of  in- 
fancy, old  age,  disease,  or  of  the  perturbations  affecting 
the  community.  And  finally,  there  is  participation  in  the 
wisdom  of  the  race,  the  opportunity  of  sharing  in  the 
knowledge  that  comes  from  the  scientific  inventory  of 
nature  in  all  its  kingdoms,  and  of  human  life  on  the  globe 
in  all  its  varied  experiments,  successful  and  unsuccessful; 
the  opportunity  of  gaining  an  insight  into  the  higher  re- 
sults of  science  in  the  field  of  discovery  of  laws  and  prin- 
ciples, the  permanent  forms  of  existence  under  the  variable 
conditions  of  time  and  place.  Finally  we  may  share 
through  membership  in  the  social  unity  in  the  moral  in- 
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sights  that  have  resulted  from  the  disciphne  of  pain,  the 
defeat  and  discomfitures  arising  from  the  choice  of  mis- 
taken careers  on  the  part  of  individuals  and  entire  com- 
munities. The  sin  and  error  of  men  have  vicariously  helped 
the  race  by  great  object-lessons  which  have  taught  man- 
kind through  all  the  ages,  and  now  teach  the  present  gen- 
eration of  men  all  the  more  effectively  because  of  the  de- 
vices of  our  civilization,  which  not  only  make  the  records 
of  the  past  accessible  to  each  and  every  individual,  but  in- 
stitute a  present  means  of  intercommunication  by  and 
through  which  each  people,  each  individual,  may  see  from 
day  to  day  the  unfolding  of  the  drama  of  human  history. 

The  good  of  this  unity  of  the  individual  with  the  social 
whole  by  means  of  institutions  may  be  summed  up  by  say- 
ing that  it  reenforces  the  individual  by  the  labor  of  all,  the 
thought  of  all,  and  the  good  fortune  of  all.  It  takes  from 
him  only  his  trifling  contribution  from  his  trade  or  voca- 
tion and  gives  in  return  a  share  in  the  gigantic  aggregate 
of  production  of  all  mankind.  It  receives  from  him  the 
experience  of  his  little  life  and  gives  him  in  return  the  ex- 
perience of  the  race,  a  myriad  of  myriads  strong,  and  work- 
ing through  millenniums. 

What  Thomas  Hobbes  said  of  the  blessings  of  the  polit- 
ical whole,  the  state,  is  true  when  applied  to  civilization 
as  an  international  combination  of  states. 

"Outside  of  the  state,"  said  he,  "is  found  only  the  do- 
minion of  the  passions,  war,  fear,  poverty,  filth,  isolation, 
barbarism,  ignorance,  and  savagery;  while  in  the  state  is 
found  the  dominion  of  reason,  peace,  security,  riches,  or- 
nament, sociability,  elegance,  science,  and  good  will." 

With  this  point  of  view  we  see  at  a  glance  the  potency 
of  the  arts  of  social  culture,  fitting  as  they  do  the  individ- 
ual for  a  cooperative  life  with  his  fellow  men  in  the  insti- 
tutions of  civilization. 
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III 

My  thesis  proceeds  from  this  insight  to  lay  down  the 
doctrine  that  the  first  social  culture  is  religion  and  that 
religion  is  the  foundation  of  social  life  in  so  far  as  that 
social  life  belongs  to  the  history  of  civilization.  Religion 
in  the  first  place  is  not  merely  the  process  of  an  individual 
mind,  but  it  is  a  great  social  process  of  intellect  and  will 
and  heart.  Its  ideas  are  not  the  unaided  thoughts  of  in- 
dividual scholars,  but  the  aggregate  results  of  a  social 
activity  of  intellect,  so  to  speak,  each  thought  of  the  in- 
dividual being  modified  by  the  thought  of  his  community, 
so  that  it  comes  back  to  the  individual  with  the  substantial 
impress  of  authority. 

There  is  a  religious  social  process,  the  most  serious  of  all 
social  activity.  In  it  the  religious  view  of  the  world  is 
shaped  and  delivered  to  the  individual  by  authority  such 
as  cannot  be  resisted  by  him  except  with  martyrdom.  Each 
modification  in  the  body  of  religious  doctrine  has  come 
through  individual  innovation,  but  at  the  expense  of  dis- 
aster to  his  life.  He  had  to  sacrifice  his  life  so 
far  as  his  ordinary  prosperity  was  concerned,  and  his 
doctrine  had  to  be  taken  up  by  his  fellow  men  acting  as 
a  social  whole,  and  translated  into  their  mode  of  viewing 
divine  revelation  before  it  effected  a  modification  in  the 
popular  faith.  It  was  a  process  of  social  assimilation  of  the 
product  of  the  individual  comparable  to  the  physiologic 
process  by  which  the  organs  of  the  body  take  up  a  portion 
of  food  and  convert  it  into  a  blood-corpuscle  before  adding 
it  to  the  bodily  structure. 

So  in  the  living  church  of  a  people  goes  on  forever  the 
great  process  of  receiving  nev^  views  from  its  members, 
and  its  members  include  not  only  the  Saint  Bernards,  but 
also  the  Voltaires.     The  church  receives  the  new  views, 
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but  does  not  by  any  means  adopt  them  until  it  has  sub- 
mitted them  to  the  negative  process  of  criticism  and  eHmi- 
nation,  and  finally  to  the  transforming  process  that  selects 
the  available  portions  for  assimilation  and  nutriment.  This 
is  certainly  the  slowest  and  most  conservative  spiritual  pro- 
cess that  goes  on  in  civilization.  But  it  is  by  all  means  the 
most  salutary.  The  individuals  that  suggest  the  most 
radical  modifications  are  swiftly  set  aside,  and  their  result 
is  scarcely  visible  in  the  body  of  faith  transmitted  to  the 
next  generation. 

It  is  clear  this  conservatism  is  necessary.  Any  new  modi- 
fication of  doctrine  gets  adopted  only  by  the  readjustment 
of  individuals  within  the  communion  or  church.  All  the 
inertia  of  the  institution  is  against  it.  Again,  it  is  not  only 
necessary  but  desirable,  because  it  is  a  purification  process, 
the  transmutation  of  what  is  individual  and  tainted  with 
idiosyncrasy,  into  what  is  universal  and  well  adapted  for 
all  members  within  the  communion.  The  church  must 
prove  all  things  and  hold  fast  to  that  which  can  stand  the 
test.  The  test  is  furnished  by  what  is  old,  by  what  is  al- 
ready firmly  fixed  in  the  body  of  religious  faith.  If  its 
foundations  could  be  uprooted  so  that  religion  gave  up  the 
body  of  its  faith,  all  authority  would  go  at  once  to  the 
ground,  and  with  it  the  relation  of  the  institutional  whole 
to  the  individuals  within  it.  Such  an  event  can  scarcely 
be  conceived  in  a  realizing  sense,  but  a  study  of  the  Reign 
of  Terror  in  the  French  Revolution  aids  one  to  gain  a 
point  of  view.  When  a  citizen  finds  himself  in  a  social 
whole  in  which  all  the  principles  that  have  governed  the 
community  have  become  shaky,  he  gets  to  be  unable  to 
count  on  any  particular  set  of  social  reactions  in  his  neigh- 
bors from  day  to  day,  or  to  calculate  what  motives  they 
may  entertain  in  rfieir  minds  in  the  presence  of  any  prac- 
tical situation.     He  is  forced  into  an  attitude  of  universal 
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suspicion  of  the  intentions  of  his  fellow  men,  and  he  is  in 
his  turn  a  general  object  of  suspicion  himself.  The  solution 
forced  on  the  community  is  the  adoption,  by  the  commit- 
tee of  safety,  of  death  for  all  suspected  ones.  But  the  more 
deaths  the  more  suspicion.  For  the  relatives  of  the  slain, 
those  who  yesterday  were  with  us,  but  who  endeavored  to 
dissuade  us  from  guillotining  their  parents,  brothers,  or 
cousins, — as  to  those  we  are  warranted  in  suspecting  that 
they  to-day  are  planning  a  new  revolution  and  to-morrow 
may  put  us  to  death. 

We  may  by  this,  after  a  sort,  realize  the  situation  when 
the  foundations  of  religious  belief  are  utterly  broken  up. 

Fortunately  for  us  our  civilization  carries  with  it  even 
under  varying  creeds,  sects,  and  denominations,  the  great 
body  of  religious  belief  unquestioned.  Only  the  Nihilists 
offer  a  radical  denial  to  this  body  of  Christian  doctrine, 
and  we  can  see  how  easily  we  might  come  to  a  Reign  of 
Terror  if  it  were  possible  to  spread  this  Nihilistic  doctrine 
widely  among  any  considerable  class  of  our  people.  For 
the  Nihilistic  view  would  extend  its  death-remedy  after  the 
destruction  of  its  enemies,  to  its  own  ranks,  and  guillotine 
its  own  Robespierres  by  reason  of  suspicion  and  distrust 
entertained  toward  one's  accomplices. 

The  substantiality  of  the  view  of  religion  is  the  basis  of 
civilization.  It  holds  conservatively  to  elementary  notions 
of  an  affirmative  character  such  as  the  monogamic  mar- 
riage, the  protection  of  helpless  infancy  in  certain  funda- 
mental rights,  the  protection  of  women,  the  care  for  the 
aged  and  the  weaklings  of  society,  private  ownership  of 
property,  including  under  property  land  and  franchises  as 
well  as  movable  chattels.  The  church  includes  in  its  funda- 
mentals the  security  of  life  against  violence,  and  makes 
murder  the  most  heinous  of  crimes.  It  insists  on  respect 
for  established  law  and  for  the  magistrates  themselves.    It 
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even  goes  so  far  as  to  protect  the  heretic  and  to  insure  the 
private  right  of  the  individual  to  dissent  from  the  estab- 
lished or  prevalent  religious  creed  so  far  as  church  worship 
or  dogmas  of  theology  are  concerned.  It  is  obvious  that 
the  community  as  a  social  whole  would  be  obliged  to  limit 
its  toleration  of  private  creeds  were  there  a  great  extension 
of  Nihilism  possible  or  were  there  to  arise  sects  that  at- 
tacked the  sacredness  of  the  family  institution — by 
polygam)^  for  example,  or  by  the  abolition  of  marriage; 
or  sects  that  attacked  civil  society  by  attempting  practically 
to  abolish  the  ownership  of  property  (Proudhon  said.  "All 
property  is  robbery")  ;  or  by  the  denial  of  the  right  of 
laborers  to  contract  with  employers  for  their  labor. 

When  we  study  these  fundamental  ideas  common  to  the 
different  confessions  of  our  composite  church,  we  see  at 
once  how  powerful  is  the  established  doctrine  of  the  pre- 
vailing religious  ideal  in  our  civilization  in  exerting  an 
authoritative  control  over  individuals  as  to  belief  and 
practice. 

IV 

Many  people  have  come  to  believe,  in  this  age  of  greatly 
extended  religious  toleration,  that  the  church  as  an  insti- 
tution is  moribund  and  that  its  authority  is  about  to  dis- 
appear wholly  from  the  earth  in  an  age  of  science,  of  the 
ballot-box,  and  of  universal  secular  education  at  public 
expense.  It  would  seem  to  them  that  public  opinion  is 
sufficient  or  about  to  become  sufficient  by  means  of  the 
newspaper  and  the  book  to  secure  life,  personal  liberty,  and 
the  peaceful  pursuit  of  happiness  without  the  necessity  for 
a  religious  provision  for  social  culture.  Only  the  culture 
that  comes  from  the  secular  school  is  adjudged  to  be  neces- 
sary for  all. 

For  the  proper  consideration  of  this  question  it  is  neces- 
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sary  to  take  up  more  fundamentally  the  origin  and  real 
function  of  religion.  We  shall  find  two  fundamental  views 
of  nature  and  man  the  foundation  of  two  opposite  religious 
movements  in  the  world's  history — the  Christian  and  the 
Oriental.  According  to  one  of  these  views  our  free  secular 
life,  our  science  and  the  arts,  our  literature  and  our  pro- 
ductive industry  and  our  commerce,  are  utterly  perverse 
and  not  to  be  tolerated  on  any  terms. 

A  year  ago  or  more  there  was  published  a  letter  written 
by  an  Arab  sheik  of  Bagdad  to  the  editor  of  a  Paris  news- 
paper {La  Revue,  for  March,  1902),  in  which  he  expressed 
admiration  for  certain  external  characteristics  of  European 
civilization,  but  found  no  words  bitter  enough  for  his  de- 
testation of  the  Christian  religion  professed  by  all  Euro- 
pean nations.  To  him  it  was  all  a  horrible  blasphemy.  The 
pure  One  as  preached  in  the  Koran  is  sovereign  and 
transcendent,  and  to  speak  of  it  as  divine-human,  or  as 
triune  in  the  Christian  sense,  is  to  the  Mohammedan  an 
act  of  unspeakable  sacrilege.  Therefore,  if  our  triumphs 
in  science  and  art  flow  from  our  religion,  the  worshiper  of 
Islam  must  regard  them  as  his  mortal  foe.*    And  yet  the 


1  he  Dernier  mot  de  I'Islam  a  I'Europe,  par  le  Sheikh  Abdul  Hagk  de  Bag- 
dad, Paris,  La  Revue,  no.  5,  March  1,  1902.  Passage  translated  from  the  be- 
ginning : 

"Christian  Peoples :  The  hatred  of  Islam  against  Europe  is  implacable. 
After  ages  of  effort  to  effect  a  reconciliation  between  us,  the  only  result  to-day 
is  that  we  detest  you  more  than  ever.  This  civilization  of  yours  and  its  mar- 
vels of  progress  which  have  rendered  you  so  rich  and  so  powerful,  be  it  known 
to  you,  that  we  hate  them  and  we  spurn  them  with  our  very  souls.  .  .  .  The 
Mohammedan  religion  is  to-day  in  open  hostility  against  your  world  of  prog- 
ress. .  .  .  We  explain  how  it  is  that  we  spurn  with  horror  not  only  your 
religious  doctrines  but  all  of  your  science,  all  your  arts,  and  everything  that 
comes  from  Christian  Europe.  ...  I,  the  humble  Sheik  Abdul  Hagk,  mem- 
ber of  the  holy  Panislamistic  league,  come  with  a  special  mission  to  explain 
clearly  how  this  comes  to  be.  .  .  .  Our  creed  is  this:  There  is  in  the  uni- 
verse one  sole  being,  God,  source  of  all  power,  of  all  light,  of  all  truth,  of  all 
justice,  and  of  all  goodness  ;  He  tas  not  been  generated  ;  He  has  not  generated 
any  one.  He  is  single,  infinite,  eternal  ;  alone.  He  wished  to  be  known  ;  He 
made  the  universe.  He  created  man.  He  surrounded  man  with  the  splendors 
of  creation  and  imposed  on  him  the  sacred  duty  of  worshiping  Him  alone.  To 
worship  continually  this  only  God  is  man's  only  mission  on  earth.  Man's  soul 
is  immortal  ;  his  life  on  earth  only  a  probation  ;  .  .  .  the  supreme  duty  of 
man  to  worship  the  only  God  and  to  sacrifice  himself  to  Him  without  reserve  ; 
the  sum  of  all  iniquity  to  renounce  the  only  God  and  to  worship  a  false  God. 
.  .  .  For  us  Mussulmans  there  is  a  world  containing  only  two  kinds  of  human 
beings,  believers  and  infidels  (mecreants)  ;  love,  charity,  brotherhood  to  the  be- 
lievers ;   contempt,  disgust,  hatred,  and  war   for  the   infidels.     Among  the  Infi- 
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Arab  sheik  is  much  nearer  to  the  Christian  view  than  is  the 
Buddhist  or  the  Brahmin.  The  East  Indian  view  holds  a 
first  principle  that  repudiates  or  shuts  out  from  its  attri- 
butes consciousness  and  will  and  feeling — all  the  elements 
of  personality.  But  the  Allah  of  the  Koran  is  personal 
and  in  an  important  sense  ethical,  having  the  attributes  of 
righteousness  and  goodness  borrowed  from  the  Old  Testa- 
ment by  the  Hanyf  preachers  of  the  Ebionitic  sect  of  Old 
Testament  Christians  who  proselyted  Mohammed,  as  shown 
by  Sprenger.^  But  Brahma  is  above  the  ethical  distinctions 
of  good  and  evil,  and  goodness  and  righteousness  are  as 
naught  to  him  and  to  the  Yogi  who  seeks  by  mortification 
to  get  rid  of  his  selfhood. 

Let  us  endeavor  to  find,  by  the  well-known  road  taken 
by  the  philosophy  of  history,  the  twofold  root  of  all  human 
experience  which  gives  rise  to  the  religious  insights  which 
in  their  first  form  of  external  authority  govern  human  life 
before  the  advent  of  the  stage  of  reflection  and  individual 
free  thought — religion  before  secular  education. 


Examine  life  and  human  experience  as  we  may,  we  find 
our  attention  drawn  to  two  aspects,  or  opposite  poles,  so 
to  speak,  of  each  object  presented  to  us. 

The  first  aspect  includes  all  that  is  directly  perceivable 
by  the  five  senses,  sight,  sound,  smell,  taste,  and  touch. 
This  is  the  aspect  of  immediate  existence. 

But  experience  begins  at  once  to  go  beyond  the  imme- 
diate aspect  and  to  find  that  it  is  a  product  or  effect  of  out- 


dels  the  most  hated  and  the  most  criminal  are  those  who  worship  God  but 
ascribe  to  Him  earthly  parents,  or  fatherhood,  or  a  human  mother.  Such 
monstrous  blindness  seems  to  us  to  surpass  all  measure  of  iniquity  ;  the  pres- 
ence among  us  of  infidels  of  this  kind  is  the  plague  of  our  life  ;  their  doctrine 
is  a  direct  menace  to  the  purity  of  our  faith  :  contact  with  them  Is  defilement, 
and  any  relation  with  them  whatever  a  torment  to  our  souls." 

'  Das  Leben  und  die  Lehre  des  Mohammed,  Berlin,  1869,  chapter  I,  pp.  16-27, 
37-47,  60,  69,  70-77,  101-107. 
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lying  causes.  We  are  not  satisfied  with  it  as  an  immediate 
existence;  it  now  comes  to  be  for  us  an  effect  or  mediated 
existence. 

If  we  call  the  first  aspects  an  effect,  we  shall  call  this 
second  aspect  a  causal  process. 

Each  immediate  object,  whether  it  be  thing  or  event,  is 
an  effect,  and  beyond  it  we  seek  the  causes  that  explain  it. 
The  first  pole  of  existence  is,  therefore,  immediate  exist- 
ence, and  the  second  is  the  causal  chain  in  which  the  ob- 
ject, whether  it  be  considered  as  thing  or  as  event,  is  found. 

Since  the  causal  process  contains  the  explanation  of  im- 
mediate existence,  the  knowledge  which  is  of  most  im- 
portance is  that  knowledge  which  includes  the  completest 
chain  of  causation.  It  is  the  knowledge  of  primal  cause 
which  contains  the  fullness  of  explanation.  And  the  mind 
of  the  human  race  has  devoted  itself  chiefly  to  the  question 
of  first  cause. 

In  this  search,  as  already  suggested,  it  has  been  the  mind 
of  the  social  whole  of  a  people  that  has  done  the  thinking 
rather  than  the  minds  of  mere  individuals.  Even  the  most 
enlightened  individuals  and  the  most  original  and  capable 
ones  have  borrowed  the  main  body  of  their  ideas  from  the 
religious  tradition  of  their  people,  and  their  success  in  ef- 
fecting modifications  and  new  features  in  the  existing 
creed  has  been  due  to  the  cooperation  of  like-minded  con- 
temporaries which  assisted  the  utterance  of  the  new  idea 
so  far  as  to  make  it  prevail.  Again  the  collisions  of  peo- 
ples settled  by  war  and  conquest  have  brought  about  new 
syntheses  of  religious  doctrine,  which  have  resulted  in 
deeper  religious  insight  and  more  consistent  views  of  the 
divine  nature. 

It  has  been  the  long-continued  process  of  pondering  on 
the  second  aspect  of  things  and  events,  the  second  pole  of 
experience,  that  has  reached  the  religious  dogmas  of  the 
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greater  and  greatest  religions  of  human  history — a  process 
of  social  units  in  which  whole  peoples  have  merged. 

This  process  has  been  a  study  of  the  question  how  the 
perfect  One  can  be  conceived  as  making  a  world  of  im- 
perfect beings.  For  imperfect  or  derivative  beings  demand 
another  order  of  being,  an  originating  source,  as  a  logical 
condition  of  existence.  But  this  source  must  explain  not 
only  the  efficient  cause  of  the  imperfect,  but  also  the  mo- 
tive of  purpose,  the  final  cause  or  end  of  the  creation  of  the 
imperfect  being. 

There  are  two  great  steps  which  religion  takes  after  it 
leaves  ancestor-worship  and  other  forms  of  animism,  in 
which  disembodied  individuals  as  good  or  evil  demons  reign 
as  personal  causes  in  an  order  above  the  natural  order  of 
things  and  events  w-hich  are  immediately  present  to  our 
senses. 

As  the  intellect  of  man  became  developed,  socially  and 
individually,  the  great  step  was  taken  above  all  secondary 
causes  to  a  First  Cause  transcending  nature  and  also  trans- 
cending time  and  space,  the  logical  conditions  of  finitude 
and  multiplicity. 

The  transcendent  unity,  in  which  all  things  and  events 
lost  their  individual  being  and  mingled  in  one  chaotic 
confusion,  is  conceived  as  a  great  void  into  which  all 
things  and  events  are  resolved  when  traced  to  their  first 
principle. 

Transcendence  was  in  the  first  stage  of  religious  con- 
templation the  important  attribute  to  be  kept  in  mind  when 
thinking  of  the  First  Cause. 

To  halt  in  this  thought  of  mere  transcendence  of  the 
world  meant  pantheism  in  the  sense  that  the  One  is  con- 
ceived to  possess  all  being  and  to  be  devoid  of  finitude. 
It  exists  apart  in  an  order  above  all  finitude  as  found  in 
our  experience.     To  deny  all  relation  to  finitude  comes  as 
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a  result  from  this  abstract  thought  of  the  infinite.  It  is 
the  nothing  of  the  world  of  experience  and  is  to  be  thought 
of  as  its  dissolution.  The  philosophy  of  Kapila  in  the 
Sankhya  Karika,  the  religion  of  both  the  Yoga  doctrines, 
the  Yoga  of  complete  asceticism  (of  Patanjali)  as  well  as 
the  Karma  Yoga  expounded  in  the  Bhagavad  Gita,  reach 
a  One  not  only  above  things  and  events  and  above  a  world- 
order,  but  also  elevated  even  above  creatorship,  and  above 
intellect  and  will,  a  pure  being  that  is  as  empty  as  it  is  pure, 
having  no  distinctions  within  itself  nor  for  others — light 
and  darkness,  the  widest  distinction  in  nature,  are  all  the 
same  to  Brahma,  and  so  also  are  good  and  evil,  sin  and 
virtue,  "shame  and  fame,"  as  Emerson  names  these  ethical 
distinctions  in  his  poem  of  Brahma, — they  are  all  one  to 
Brahma. 

VI.  Theism 

When  the  social  mind  had  reached  this  insight  of  the 
transcendence  of  the  great  First  Cause  we  see  that  it  lost 
the  world  of  things  and  events  and  had  annulled  one  of  the 
two  poles  of  experience  which  it  was  attempting  to  explain. 
And  it  had  left  in  its  thought  only  a  great  negative  ab- 
straction, pure  being  or  pure  naught,  with  no  positive  dis- 
tinctions, not  even  consciousness  nor  the  moral  idea  of 
ethics,  goodness,  and  righteousness  or  mercy  and  justice. 
It  was  obliged  to  deny  the  creation  altop'ether  and  conceive 
the  world  as  a  vast  dream,  a  maya. 

Asia's  chief  thought  is  this  idea  of  transcendence  of  the 
one  First  Cause,  above  the  world  and  above  creation  and 
creative  activity.  But  in  the  Old  Testament  we  have  the 
last  word  of  Asia ;  it  reveals  an  insight  which  reacts  against 
the  thought  of  this  abstract  oneness  as  transcendental  Be- 
ing and  sets  in  its  place  the  idea  of  a  creator. 

God  as  creator  makes  the  world,  but  does  not  lose  his 
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sovereignty  by  this  act.  He  also  retains  consciousness,  in- 
ward distinction;  he  is  personal,  having  intellect  and  will 
and  also  feeling. 

The  pantheistic  idea  which  conceived  God  only  as  the 
transcendent  One  followed  its  thought  out  to  the  denial  of 
all  creative  activity  and  even  to  the  denial  of  all  inward 
distinction  of  subject  and  object.  It  ended  its  search  for 
a  First  Cause  (following  out  the  causal  line  which  it  be- 
gan with)  by  denying  causality  altogether  and  finding 
only  a  quiet,  empty  being  devoid  of  finitude  within  itself 
and  annihilating  objective  finitude  altogether.  Hence  its 
search  ended  with  the  denial  of  true  being  to  the  world 
and  to  man. 

But  this  self-contradiction  was  corrected  by  the  israelitic 
people,  who  felt  an  inward  necessity — a  logical  necessity — 
of  conceiving  the  First  Cause  as  active,  both  as  intellect 
making  internal  distinctions  of  subject  and  object,  and  also 
as  a  free  will  creating  a  world  of  finite  reality  in  which  it 
could  reveal  itself  as  goodness.  The  essence  of  goodness, 
in  the  Old  Testament  sense  of  the  idea,  consists  in  impart- 
ing true  being  to  that  which  has  it  not.  God  creates  real 
beings.  Goodness  not  only  makes  others  but  gives  them 
rights ;  that  is  to  say,  gives  them  claims  on  its  consideration. 

While  Orientalism  with  the  single  idea  of  transcendence 
or  sovereignty  arrived  at  the  idea  of  a  One  without  the 
many,  and  at  a  consequent  destruction  of  what  it  set  out 
to  explain,  theism  found  a  First  Cause  that  could  explain 
the  world  as  created  by  an  ethical  being,  a  personal  One 
that  possessed  what  we  call  "character,"  namely,  a  fixed 
self-determination  of  will,  of  which  the  two  elements  were 
goodness  and  righteousness.  This  doctrine  conceived  ethics 
as  a  fundamental  element  in  the  character  of  the  Absolute, 
a  primordial  form  of  being  belonging  to  the  First  Cause. 

Time  and  space  according  to  the  first  form  of  religion — 
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that  is  to  say,  according  to  the  first  completed  thought  ar- 
rived at  by  the  social  intelligence  of  the  race — are  illusions 
and  producers  of  illusions.  All  illusions  arise  in  the  primor- 
dial distinction  of  subject  and  object  which  constitutes  the 
lapse  into  consciousness  out  of  primeval  unity  which  is  not 
subject  and  object.^  This  thought  of  Kapila  becomes  the 
basis  of  the  religion  of  Buddhism,  the  religion  founded  on 
the  simple  idea  of  transcendence  of  the  one  First  Cause 
above  all  causality.  This  is  opposite  to  the  religion  of  the 
Bible,  which  reveals  the  divine  as  a  One  that  is  goodness. 
Goodness  is  so  gracious  as  to  create  and  give  independent 
reality  to  nature  and  man,  in  short,  to  make  man  able  to 
sin  and  to  defy  the  First  Cause  his  Creator.  Here  emerges 
for  the  first  time  the  idea  of  sin.  Man,  as  maya  or  illusion, 
is  not  created  nor  is  he  a  creator  of  things  or  events;  his 
deeds  are  only  seeming,  for  he  does  not  possess  true  reality 
himself.  But  with  the  doctrine  of  theism,  man  has  an 
eternal  selfhood  given  him  and  is  responsible  for  the  acts 
of  his  will ;  he  can  sin  and  repent. 

He  can  choose  the  ethical  and  form  in  himself  the  image 
of  God,  or  on  the  other  hand  he  can  resist  the  divine  and 
create  an  Inferno. 

While  theism  commands  man  to  renounce  selfishness, 
pantheism  commands  to  renounce  selfhood. 

Theism  contains  in  it  as  a  special  prerogative  the  possi- 
bility of  meeting  difficulties  insoluble  to  pantheism.  It  has 
solved  the  great  difficulty  of  conceiving  a  First  Cause  so 
transcendent  that  it  is  no  cause  of  the  world  and  man. 
For  theism  sees  the  necessity  of  goodness  and  righteous- 
ness in  the  First  Cause,  and  hence  finds  the  world  and  man 
in  the  divine  mind.  But  it,  too,  sees  divine  sovereignty 
and  does  not  lose  that  thought  in  its  theory  of  man  and 
nature.    Nature  is  full  of  beings  that  perish,  notwithstand- 


1  Memorial  verses  of  the  Sankhya  Karika,  Nos.  xxi,  xxii,  xxiv,  lxii,  lxiv. 
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ing  the  fact  that  the}''  come  from  a  perfect  Creator.  The 
history  of  man  is  full  of  sin  and  rebellion  against  goodness 
and  righteousness.  But  our  theistic  insight  knows  that 
God  is  holy;  that  he  possesses  perfect  goodness  and  right- 
eousness. The  exclusive  contemplation  of  the  imperfections 
of  man  and  even  of  his  best  works  leads  to  the  pantheistic 
denial  of  the  world  and  to  despair  as  to  man's  salvation 
before  the  sovereign  First  Cause.  The  religion  of  theism 
often  lapses  towards  Orientalism  in  its  condemnation  of 
nature  and  history  as  empty  of  all  good.  Whenever  it  has 
gone  so  far  that  it  blasphemes  the  first  Cause  by  limiting 
divine  goodness,  the  church  has  given  a  check  to  this 
tendency  and  ushered  in  an  epoch  of  missionary  effort, 
wherein  the  true  believer  leaves  off  his  excessive  practice 
of  self-mortification  and  devotes  himself,  like  St.  Francis, 
to  the  work  of  carrying  salvation  to  the  lost.  It  goes  out 
like  St.  Dominic  to  save  the  intellect  and  to  have  not  only 
pious  hearts  but  pious  intellects  that  devote  their  lives  to 
the  study  of  the  creation,  trying  to  see  how  God  works  in 
his  goodness,  giving  true  being  to  his  creatures,  and  lifting 
them  up  into  rational  souls  able  to  see  the  vision  of  God.^ 

VII 

The  piety  of  the  intellect  contains  in  it  also  another  pos- 
sibility of  lapse  into  impiety  of  intellect,  namely,  through 
lack  of  power  to  hold  to  the  sovereignty  of  God.  It  may 
go  astray  from  the  search  of  the  First  Cause  and  set  up 
secondary  causes  in  place  of  a  First  Cause.  This  is  the 
opposite  danger  to  pantheism,  which  gets  so  much  intoxi- 
cated with  the  divine  unity  that  it  neglects  nature  and  his- 
tory and  discourages  intellectual  piety  and  loses  the  insight 
into  ihe  revelation  of  God's  goodness  and  righteousness  in 
the  creation  of  the  world. 


•See  Goethe's  Faust,  "Scene  In  Heaven"  (part  ii,  act  v,  scene  7),  Pater  Pro- 
fundus and  Pater  Seraphlcus. 
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There  are  two  kinds  of  intellectual  impiety,  one  kind 
that  goes  astray  after  a  secondary  cause  in  place  of  a  First 
Cause,  and  the  other  that  passes  by  secondary  causes 
as  something  unworthy  of  the  true  First  Cause,  not 
seeing:  that  the  true  First  Cause  makes  the  world  with  its 
three  orders  of  being:  the  lower  ministering  to  the  higher 
and  the  higher  to  the  lower, — an  inorganic  below  an  or- 
ganic realm, — and  within  the  organic  realm  creating  the 
animal  below  the  man,  and  among  the  races  of  man  making 
savages  below  the  civilized  peoples.  It  does  not  see  that  in 
all  these  divine  goodness  has  its  own  great  purpose — to 
make  the  world  of  time  and  space  an  infinite  cradle  for  the 
development  of  spiritual  individuality.  The  Christian  God 
is  not  an  abstract  One,  delighting  only  in  abstract  ones, 
but  a  Creator  delighting  in  creators,  commanding  true  be- 
lievers to  engage  in  the  eternal  work  of  the  First  Cause, 
namely,  by  multiplying  his  creative  and  educative  work. 

Thus  from  one  or  another  form  of  impiety  of  the  intel- 
lect there  arise  collisions  with  the  church  from  age  to  age. 

A  closer  and  closer  definition  of  the  dogma  arises  out 
of  the  struggle. 

One  of  the  greatest  epochs  of  struggle  in  the  church 
arose  in  the  time  of  the  importation  of  Arabian  pantheism 
into  Spain,  and  thence  into  the  other  parts  of  Europe  by 
reason  of  resort  of  Christian  youth  to  the  medical  schools 
established  by  the  Arabs. 

The  great  commentators  on  Aristotle,  Avicenna  and 
Averrhoes,  came  to  notice  and  caused  great  anxiety  by  their 
interpretation  of  Aristotle's  doctrine  of  the  active  reason 
(voD?  TToiyrwo?),  which  they  held  to  exist  only  in  God;  and 
upon  the  death  of  the  individual,  the  passive  soul  or  reason 
(voS9  7raO>;Tjxo9), which  is  conccivcd  by  them  as  a  temporary 
manifestation  of  the  active  reason,  withdrew,  and  was  ab- 
sorbed into  the  deity,  losing  its  individual  being. 
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To  Christianity  the  doctrine  of  individual  immortahty  is 
vital.  Without  it  the  world-view  of  the  church  would  suf- 
fer dissolution. 

The  publication  of  the  pantheistic  version  of  Aristotle 
forced  Christian  scholars  to  study  seriously  the  Greek 
philosophy.  Piety  of  the  heart  and  piety  of  the  will  did 
suffice.  Piety  of  the  intellect  was  needed,  and  it  came  in 
a  series  of  thinkers  who  wrote  the  expositions  of  Christian 
theology  of  which  the  Summa  theologiae  of  Thomas 
Aquinas  is  the  great  exemplar.  Piety  of  the  intellect  over- 
came the  dangers  of  religious  heresy. 

After  an  epoch  of  rapid  philosophical  development — a 
period  of  a  too  exclusive  devotion  to  the  piety  of  the  in- 
tellect— these  came  a  decadence  in  the  piety  of  the  will  and 
the  piety  of  the  heart,  and  when  this  began  to  have  its 
visible  effects  in  the  neglect  of  the  secular  interests  of  the 
church  a  reaction  set  in,  which  culminated  in  the  triumph 
of  the  pestilent  doctrine  of  nominalism  through  the  dialectic 
skill  of  William  of  Occam,  and  as  a  consequence  the  great 
philosophy  of  Saint  Thomas  of  Aquino  fell  into  neglect. 
But  this  gave  an  opportunity  for  the  triumph  of  the  study 
of  secondary  causes.  Natural  science  began  new  inven- 
tories of  nature  and  new  studies  of  mind  which  set  forth 
theories  almost  mechanical  in  their  results. 

With  nominalism  no  speculative  investigations  into  the 
nature  of  a  First  Cause  are  permissible.  All  that  is  left 
is  an  empirical  study  of  things  and  events, — an  inventory 
and  a  classification, — theories  of  forces,  mechanical  com- 
position and  decomposition  of  bodies,  the  transformation 
of  sensations  into  ideas.  Ideas  were  regarded  as  of  the 
nature  of  mere  opinions  and  of  less  truth  than  the  sensa- 
tions which  furnish  the  only  vivid  certaint"  esteemed  to  be 
of  real  worth. 

There  is  bound  to  arise    a    reaction    against    religious 
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authority  whenever  the  church  itself  neglects  the  exposition 
of  the  intellectual  insights  which  are  the  most  vital  part 
of  its  contribution  to  civilization.  For  if  the  Christian 
world-view  is  rendered  untenable,  the  piety  of  the  will  and 
the  piety  of  the  heart  will  soon  decay, 

A  series  of  skeptical  reactions  not  only  against  the 
church,  but  against  the  authority  of  the  state,  have  taken 
place  as  a  result  of  this  movement  away  from  theology  and 
towards  an  exclusive  study  of  secondary  causes. 

The  German  word  Aufkl'drung,  or  clearing-up  of  the 
mind,  has  become  more  or  less  familiar  to  us  as  including 
the  phases  of  this  revolt  against  authority.  It  holds  to  the 
study  of  secondary  causes  and  the  neglect  of  the  First 
Cause. 

VIII 

There  has  been  only  one  great  Aufkl'drung,  the  French 
Revolution,  which  swept  together  all  the  negative  tendencies 
into  one  movement  of  destruction  to  church  and  state.  But 
there  are  numerous,  very  numerous  minor  movements.  In 
every  department  its  influence  is  felt. 

In  the  last  half  of  the  nineteenth  century  Herbert  Spencer 
occupied,  and  still  occupies,  much  attention.  It  is  interest- 
ing to  note  that  in  his  generalizations  of  science  he  adopted 
the  agnostic  view  of  his  system  from  Hamilton  and  Man- 
sell.  Back  of  that  view  is  Hume's  skepticism  especially 
with  regard  to  the  category  of  causality,  and  it  would  not 
be  difificult  to  trace  his  extreme  nominalism  to  the  stream 
of  influence  that  William  of  Occam  set  flowing  within  the 
church. 

Herbert  Spencer's  theory  of  the  world  resembles  in  a 
marked  manner  the  doctrine  of  the  Oriental  mind  that  the 
world-process  finally  comes  to  nothing.  One  after  another, 
things  and  events  appear  and  then  vanish  again  and  all  re- 
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mains  as  at  first.^  It  is  a  Sisyplus  movement  with  no  per- 
manent outcome  and  no  worthy  result.  It  begins  with  the 
homogenous,  undifferentiated  condition  of  matter  and 
moves  towards  heterogeneity,  individuahty,  and  complexity 
of  function.  Evolution  is  this  process  of  individualization. 
But  all  evolution  is  to  be  followed  by  dissolution,  a  return 
to  the  chaotic  and  unindividualized  state  of  the  homo- 
geneousness  which  Spencer  considered  to  be  unstable  and, 
so  to  speak,  impelled  to  evolution,  but  which  in  the  end 
becomes  unstable  again  and  seeks  its  equilibrium  in  chaos. 

One  of  the  chief  leaders  of  the  Aiifkldrung  has  thus  re- 
turned to  Orientalism,  and  his  infinite  and  eternal  is  only 
an  unknown  and  unknowable  power — he  calls  it  "unknown 
and  unknowable,"  though  he  lets  us  clearly  see  that  there 
is  a  shuttle  motion  produced  by  it  out  of  chaos  into  individ- 
uality and  from  individuality  back  again  into  chaos. 

A  creative  goodness  which  lifts  into  being  an  infinity  of 
other  selves  of  animals  and  men,  only  to  swallow  them  up 
again  by  a  jealous  reaction,  drawing  them  down  into  the 
homogeneous  ocean  of  chaotic  matter,  deserves  rather  to 
be  called,   as   Plato   in  the   Timaeus  and  Aristotle  in   his 

1  "Evolution,"  says  Spencer,  In  that  concise  statement  of  his  system  found  in 
his  Autobiography,  vol.  i,  pp.  650-652,  "Evolution  ...  Is  a  movement  (6) 
not  simply  from  homogeneity  to  heterogeneity,  but  from  an  indefinite  homo- 
geneity to  a  definite  heterogeneity  ;  and  this  trait  of  increasing  deflniteness, 
which  accompanies  the  trait  of  increasing  heterogeneity,  is.  like  it,  exhibited  in 
the  totality  of  things  and  in  all  its  divisons  and  subdivisions  down  to  the  min- 
utest. (7)  Along  with  this  redistribution  of  the  matter  composing  an  evolving 
aggregate,  there  goes  on  a  redistribution  of  the  retained  motion  of  its  coin)o- 
nents  in  relation  to  one  another  :  this  also  becomes,  step  by  step,  more  definite- 
ly heterogeneous.  .  .  .  (13)  Dissolution  is  the  counter-change  which  sooner 
or  later  every  evolved  aggregate  undergoes.  Remaining  exposed  to  surround- 
ing forces  that  are  unequilibriated,  each  aggregate  is  ever  liable  to  bs  dissi- 
pated by  the  Increase,  gradual  or  sudden,  of  its  contained  motion  ;  and  its 
dissipation,  quickly  undergone  by  bodies  lately  animate,  and  slowly  undergone 
by  inanimate  masses,  remains  to  be  undergone  at  an  indefinitely  remote  period 
by  each  planetary  and  stellar  mass,  which  since  an  Indefinitely  distant  period 
in  the  past  has  been  slowly  evolving,  the  cycle  of  its  transformations  being 
thus  completed.  (14)  This  rhythm  of  evolution  and  dissolution,  completing 
itself  during  short  periods  In  small  aggregates,  and  in  the  vast  aggregates 
distributed  through  space  completing  Itself  In  periods  which  are  immeasurable 
by  human  thought.  Is,  so  far  as  we  can  see,  universal  and  eternal — each  alter- 
nating phase  of  the  process  predominating,  now  in  this  region  of  space  and 
now  In  that  as  local  conditions  determine.  .  .  .  (16)  That  which  persists. 
unchanging  In  quantity  but  ever  changing  in  form,  under  these  sensible  ap- 
pearances which  the  Universe  presents  to  us,  transcends  human  knowledge  and 
conception, — Is  an  unknown  and  unknowable  Power,  which  we  are  obliged  to 
recognize  as  without  limit  In  space  and  without  beginning  or  end  in  time.' 
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Metaphysics  called  it,  envy  and  jealousy  (^odvo's)  a  quality 
of  mind  which  they  thought  not  possible  to  find  in  the  idea 
of  God  as  Creator. 

The  only  effective  counter-movement  against  the  Aufkld- 
rung  is  the  return  to  a  study  of  the  First  Cause. 

This  does  not  mean  the  neglect  of  secondary  causes, 
but  their  proper  adjustment.  It  is  an  application  of  the 
great  results  of  religious  thought — a  social  institutional 
kind  of  thinking  that  should  be  gone  over  by  every  indi- 
vidual for  his  enlightenment.  The  church  should  elaborate 
its  application  of  the  thought  of  the  First  Cause  to  all 
secondary  causes,  showing  in  each  case  how  the  divine 
goodness  connects  and  explains  the  entire  movement  from 
the  mechanical  to  the  chemical,  and  from  these  to  the 
crystal,  the  plant,  the  animal,  and  to  man. 

IX 

I  review,  in  concluding  my  paper,  the  line  of  argument 
based  on  the  second  or  causal  aspect  of  experience: 

(1)  The  first  religious  step  is  taken  when  all  secondary 
causes  are  aggregated  into  one  group  and  included  in  the 
world-order,  in  what  we  have  called  the  first  pole  of  ex- 
perience. Ancestor-worship  with  its  infinite  series  of  finite 
spirits  belongs  only  to  a  world-order.  A  true  originating 
causality,  a  first  cause,  belongs  to  a  second  and  higher 
order,  to  a  self-determining  or  originating  order  of  being 
which  transcends  the  world  of  things  and  events ;  all  things 
and  events  depending  upon  a  being  derived  from  beyond, 
and  not  in  themselves  possessing  self-existence,  and  the 
true  second  order  possessing  independence,  self-existence, 
and  the  power  to  produce  duality  by  consciousness,  will, 
or  some  other  form  of  self-determination. 

(2)  The  first  thinking  of  this  transcendent  being  be- 
comes absorbed  in  the  contemplation  of  its  transcendence, 
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or  its  sovereignty  over  the  first  order.  While  the  first  order 
is  dependent  and  must  derive  its  support,  all  that  it  has, 
from  a  higher  order  of  being;  the  second  order  is  inde- 
pendent and  can  exist  by  itself.  The  religious  contempla- 
tion is  absorbed  in  this  fact  of  independence  or  transcend- 
ence; it  searches  the  origin  of  the  dependent  order  in  the 
sovereignty  of  the  independent  order;  but  it  does  not  find 
at  first,  in  the  independent,  the  motive  for  the  dependent. 
It  halts  in  the  thought  of  transcendence  and  denies  reality 
to  the  world  of  things  and  events;  it  becomes  pantheism 
or  Orientalism;  it  denies  creatorship  in  the  first  principle. 

(3)  The  result  of  the  first  insight  into  the  presupposition 
of  dependent  being  has  reached  an  independent  being  which 
is  devoid  of  true  causality  and  which  does  not  impart  its 
true  being  to  a  derived  world;  this  is  pantheism.  But, 
again,  this  result  contradicts  the  presupposition  on  which 
the  insight  into  the  second  order  is  based.  For  unless  there 
is  presupposed  a  true  originating  causality,  a  self-determin- 
ing One,  the  higher  order  of  being  exists  only  in  itself  and 
not  for  itself;  its  causality  is  not  real  to  itself;  if  its  caus- 
ality produces  only  a  world  of  phenomenality  and  illusion, 
then  the  result  of  its  causality  is  only  to  reveal  to  the  inde- 
pendent being  its  own  inefficiency  as  a  cause ;  it  is  a  cause 
which  cannot  produce  anything  real,  hence  it  is  not  a  true 
cause. 

(4)  The  history  of  the  religions  of  Asia  is  a  history  of 
the  discovery  of  the  self-contradictions  of  pantheism — of  a 
true  causal  being  which  does  not  truly  cause.  It  is  also  a 
series  of  attempted  solutions  to  introduce  true  causality 
without  destroying  the  transcendence  or  sovereignty  of  the 
First  Cause.  For  to  introduce  any  finite  motive,  that  is  to 
say,  any  motive  depending  upon  another  underived  being, 
would  destroy  the  perfection  of  the  first  original  cause  and 
reduce  it  to  a  secondary  cause  and  thus  throw  back  the  en- 


23  SOCIAL  CULTURE  IN  THE 

tire  investigation  to  the  stage  of  ancestor-worship.  The 
escape  from  this  dilemma,  which  offers  a  choice  between 
the  destruction  of  the  imperfect  world  and  the  destruction 
of  the  perfect  world,  i.  c,  its  renunciation  by  philosophic 
thought,  is  found  in  the  doctrine  of  the  Logos  and  its  com- 
plete exposition  in  the  Christian  doctrine  of  the  Trinity. 

(5)  True  causality  is  the  self-revelation  of  the  highest' 
order  of  being.  But  it  does  not  in  its  pure  self-determina- 
tion reach  secondary  causes.  Its  action  in  itself  is  the  reve- 
lation of  a  perfect  in  a  perfect;  this  is  the  doctrine  of  the 
Logos.  Perfect  self-determination  results  in  perfect  revela- 
tion in  another,  an  eternal  object  becomes  an  eternal  sub- 
ject whose  thinking  and  willing  are  one,  and  hence  good- 
ness and  righteousness.  Through  this  thought  it  is  ex- 
plained how  the  primary  causality  in  the  Logos  becomes 
secondary  causality  through  the  contemplation  of  goodness 
and  righteousness  as  the  inner  essence  of  causality. 

(6)  The  Christian  view  of  the  world,  therefore,  does  not 
compromise  its  idea  of  the  transcendency  or  sovereignty  of 
the  First  Cause,  but  preserves  it  perfectly  and  at  the  same 
time  introduces  transcendency  into  the  world-order  by  the 
doctrine  of  the  immortality,  freedom,  and  responsibility 
of  the  human  soul  who,  through  religious  insight,  inter- 
prets the  entire  world-order  as  a  process  of  creation  and 
salvation;  the  process  of  creating  souls  with  independent 
individuality  and  infinite  powers  of  self-development  in 
will  and  intellect,  in  goodness  and  righteousness.  Conscious- 
ness proceeds  through  science  and  philosophy  and  theology 
everlastingly  towards  a  completer  comprehension  of  the 
divine  method  of  creation  of  real  being,  that  is  to  say,  of 
moral  beings  through  the  inorganic  and  the  organic  pro- 
cesses in  time  and  space  and  through  the  discipline  of  moral 
beings  by  means  of  their  historic  experience  of  life.  This 
development  of  consciousness  makes  possible  the  coopera- 
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tion  of  the  human  will  with  the  divine  will.  This  is  the 
ultimate  cause  presupposed  by  secondary  causation.  It  is 
the  second  aspect  of  experience  in  its  fullness  and  per- 
fection. 

(7)  This  view  of  the  world  elevates  it  into  the  highest 
significance,  not  through  its  secondary  causes,  but  through 
its  first  cause  as  the  divine  self-activity  in  its  goodness  and 
righteousness.     It  is  infinite  grace. 

(8)  This  view  of  the  world  makes  secondary  causes  sig- 
nificant in  the  light  of  the  First  Cause.  It  makes  the  his- 
tory of  nature  thus  interpreted  a  part  of  the  book  of  divine 
revelation. 

(9)  With  the  pantheistic  interpretation  the  divine  pur- 
pose disappears  from  the  realm  of  secondary  causes,  and 
with  this  there  vanishes  all  true  causality  and  high  signifi- 
cance to  science.  For  the  objects  of  science,  namely,  ma- 
terial nature  and  human  history,  when  separated  from  the 
divine  and  devoid  of  a  share  in  the  causal  activity  of  a 
transcendent  being  who  is  a  real  cause,  become  a  chaos  or 
illusion,  the  East  Indian  maya. 

(10)  In  the  ruder  forms  of  religion,  the  varieties  of  an- 
cestorship  and  fetichism,  science  has  no  place,  because  all 
secondary  causes  become  capricious  activities  of  spiritual 
beings  not  subordinated  to  a  first  principle  of  goodness  and 
righteousness. 

(11)  It  follows  from  these  considerations  that  social 
culture  in  the  form  of  the  church  and  the  school  as  inde- 
pendent institutions  becomes  possible  only  on  the  basis  of 
the  religious  world-view  of  Christianity ;  and  that  the  peren- 
nial continuance  of  the  world-view  of  Christianity  through 
the  special  form  of  social  culture  which  belongs  to  the 
church  is  a  necessary  condition  presupposed  by  the  forms 
of  social  culture  intrusted  to  the  school. 
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This  is  hardly  the  time  or  the  place  for  a  discussion  of 
the  general  theory  of  education.  The  subject  is  too  broad 
to  be  handled  in  forty  minutes,  too  abstruse  to  be  made  the 
theme  of  a  popular  address.  It  will,  I  think,  serve  our  pur- 
pose better  if  in  place  of  any  such  general  discussion  of  edu- 
cational principles  and  methods  we  content  ourselves  with 
seeing  what  has  been  most  distinctively  characteristic  in  the 
principles  and  methods  of  the  nineteenth  century  as  con- 
trasted with  those  of  the  ages  which  have  preceded. 

A  feature  that  has  distinguished  that  century,  in  almost 
every  department  of  human  affairs,  has  been  its  emphasis 
on  the  rights  and  powers  of  the  individual.  We  have  seen 
a  growth  of  individual  liberty  in  politics  and  economics. 
We  have  witnessed  a  development  of  individual  methods 
in  science  and  in  art.  In  all  the  varying  fields  of  human 
activity  we  have  tried  to  give  each  man  the  chance  to  form 
his  own  conceptions  of  happiness  and  success  and  pursue 
them  in  his  own  way.  It  was  inevitable  that  the  same  ten- 
dency should  have  shown  itself  in  our  educational  ideals 
and  methods.     Where  earlier  centuries  strove  to  establish 
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types  of  character  or  of  thought  or  of  conduct,  and  make 
individual  boys  and  girls  conform  to  these  preconceived 
types,  we  have  tried  rather  to  take  actual  boys  and  girls, 
actual  men  and  women,  and  make  the  most  of  their  several 
capacities.  Psychologists,  with  methods  as  diverse  as  Froe- 
bel  on  the  one  hand  and  Spencer  on  the  other  hand,  had 
agreed  in  this  cardinal  principle  of  educational  theory. 
Practical  organizers  the  world  over,  from  Horace  Mann  at 
one  end  of  the  century  to  Levasseur  at  the  other,  however 
different  the  problems  with  which  they  had  to  deal,  shaped 
them  toward  this  common  end.  We  came  to  regard  the 
development  of  the  individual  as  the  goal  of  education. 
Some  of  us  have  even  come  to  regard  it  as  an  axiomatic 
and  self-evident  goal;  to  be  surprised  that  people  in  other 
times  or  countries  could  have  sought  other  ends  than  this; 
to  misjudge  the  educational  systems  of  the  past  on  account 
of  their  failure  to  conform  to  nineteenth-century  standards. 
Many  a  writer  on  education  is  prone  to  treat  the  schools 
of  previous  ages  as  though  they  represented  a  very  bad  at- 
tempt to  do  what  we  are  doing  to-day,  instead  of  a  tolerably 
good  attempt  to  do  something  totally  different. 

Let  us  see,  if  we  can,  how  this  pursuit  of  individual  de- 
velopment manifests  itself  in  different  kinds  of  schools  at 
the  present  time.  We  may  well  begin  with  the  matter  of 
professional  training.  This  is  the  field  of  education  where 
the  aim  is  plainest.  This  is  where  the  variety  of  the 
problems  is  least.  This  is,  therefore,  the  point  where  we 
can  see  the  distinctive  features  of  the  school  system  of  any 
age  or  country  most  sharply  exemplified. 

The  first  difference  that  strikes  us  in  the  new  professional 
training  as  compared  with  the  old  is  the  vastly  greater 
amount  of  time  which  is  accorded  to  it  and  of  emphasis 
which  is  placed  on  its  importance.  In  earlier  ages  there 
was  no  well-developed  system  of  technical  schools  except 
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for  the  three  so-called  learned  professions — clerical,  legal, 
and  medical ;  and  even  in  these  callings  the  student  obtained 
most  of  his  real  training  in  the  actual  experience  of  the 
office  or  the  forum  rather  than  in  the  preliminary  work 
of  the  classroom.  To-day  all  this  has  changed.  In  the 
learned  professions  what  was  formerly  a  brief  and  some- 
what profitless  course  of  study  has  been  greatly  extended  in 
length  and  animated  by  new  life  and  new  methods.  Pre- 
paration for  medicine,  for  instance,  involves  not  only  a 
longer  course  of  study  in  the  medical  school  than  it  once 
did,  but  a  time  of  combined  study  and  work  in  the  hospital, 
which  is  now  recognized  as  an  essential  element  in  thorough 
training.  In  other  professions,  like  the  different  depart- 
ments of  engineering  or  technology,  special  schools  of  a 
character  hardly  known  at  the  end  of  the  eighteenth  cen- 
tury have  multiplied  themselves  during  the  nineteenth  until 
they  have  become  more  numerous  and  more  largely  at- 
tended than  the  old  schools  of  theology  or  law  or  medicine. 
The  soldier  has  learned  that  he  cannot  despise  the  theory 
of  his  trade;  and  this  has  led  to  the  establishment,  first  in 
France  and  then  in  other  countries,  of  military  or  naval 
academies  of  a  high  order.  The  success  of  these  schools 
in  training  military  engineers  has  led  to  the  establishment 
of  other  colleges  of  engineering  for  men  who  intended  to 
apply  mathematical  science  to  the  arts  of  peace  rather  than 
of  war.  From  these  engineering  colleges  it  was  but  a  step 
toward  the  establishment  of  technological  instruction  in 
every  line  where  a  profound  knowledge  of  physics  or  chem- 
istry is  necessary  to  fit  a  man  for  the  most  successful  prose- 
cution of  his  work.  We  have  seen  the  establishment  of 
schools  of  art  in  its  various  forms.  We  have  in  more  re- 
cent years  witnessed  the  extension  of  the  principle  of  pro- 
fessional education  so  as  to  afford  training  for  the  more 
purely   mechanical    pursuits   which    involve    no    profound 
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Knowledge  of  mathematics  or  chemistry  and  no  long-con- 
tinued or  exhaustive  study  such  as  is  necessary  for  the  pur- 
suit of  art  or  letters;  schools  which  take  people  who  are 
under  the  necessity  of  earning  a  living  and  have  little  time  to 
spare  in  education,  in  order  to  give  them,  in  this  little  time, 
the  opportunity  to  earn  that  living  more  honorably  and 
more  successfully. 

And  this  brings  us  to  another  point  which  distinguishes 
the  professional  education  of  the  nineteenth  century  from 
that  which  preceded  it.  I  refer  to  the  character  of  the 
modern  technical  school  as  a  place  where  the  individual 
learns  to  achieve  success.  The  earlier  professional  colleges 
were  occupied  with  the  creation  and  maintenance  of  stand- 
ards of  thought  and  of  conduct  rather  than  with  the  prac- 
tical end  of  fitting  the  student  for  his  lifework.  The  old- 
fashioned  school  of  theology  was  chiefly  concerned  to  up- 
hold orthodox  traditions  and  to  maintain  a  spiritual  atmos- 
phere favorable  to  the  perpetuation  of  such  traditions.  Nor 
was  the  old-fashioned  school  of  law  or  medicine  very  dif- 
ferent from  this.  The  student  was  brought  under  the  in- 
fluence of  a  code  of  professional  ethics  which  helped  to  up- 
hold the  dignity  of  his  calling.  If  the  teacher  could  inspire 
the  pupils  with  this  class  spirit  and  these  special  standards 
of  honor  inherited  from  past  ages,  it  was  regarded  as  some- 
what immaterial  whether  he  taught  him  anything  else.  Not 
a  few  of  the  scientific  teachers  of  past  centuries  have  made 
it  their  boast  that  they  never  did  anything  so  commonplace 
as  a  dissection  or  an  experiment  in  their  classrooms.  To- 
day the  case  is  far  different.  We  no  longer  seek  to  main- 
tain standards;  we  seek  to  accomplish  results.  We  try  to 
fit  the  pupil  to  do  something.  If  our  ideals  are  high,  we 
wish  to  enable  him  to  do  something  to  benefit  his  fellow 
men.  If  they  are  a  little  lower,  we  teach  him  to  do  some- 
thing  which    will    increase   his    reputation.      If    they    are 
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on  that  low  plane  which  always  characterizes  a  cer- 
tain proportion  of  our  professional  teaching,  we  are 
chiefly  concerned  to  prepare  him  to  make  money.  But 
whether  its  purpose  be  high  or  low,  the  nineteenth-cen- 
tury technical  school,  whether  for  learned  professions  or 
unlearned,  is  occupied  to  an  overwhelmingly  large  ex- 
tent with  the  teaching  of  things  which  will  lead  each  man 
to  accomplish  tangible  success  for  himself;  and  most  of 
them  have  let  the  duty  of  maintaining  public  standards  sink 
somewhat  into  the  background. 

Less  definitely  perhaps,  but  still  clearly,  we  see  the  same 
change  of  character  in  our  colleges  and  secondary  schools. 
In  the  place  of  a  common  course  of  study  adapted  to  meet 
real  or  supposed  public  needs,  we  have  witnessed  the  grad- 
ual development  of  elective  courses  intended  to  meet  in- 
dividual wishes  at  the  moment  or  individual  necessities  for 
the  future.  We  no  longer  lay  our  emphasis  on  develop- 
ing that  general  attitude  of  mind  toward  intellectual  ques- 
tions which  made  the  gentlemen  or  the  scholars  of  the  past. 
We  are  concerned  rather  with  developing  many  kinds  of 
education  to  suit  the  needs  of  many  types  of  intellect  and 
calling.  The  old-fashioned  idea  of  scholarship  as  an  end 
of  secondary  education  has  given  place  to  the  modern  idea 
of  science.  Where  the  old-fashioned  course  made  masters 
of  arts,  the  modern  course  looks  upon  doctors  of  philosophy 
as  its  bright  consummate  flowers.  We  try  to  educate  our 
college  students  as  intellectual  producers  and  not  as  intel- 
lectual consumers.  I  hold  no  brief  for  the  old  system.  I 
shall  not  undertake  to  consider  how  far  the  great  and  un- 
questioned gain  in  private  efficiency  which  has  attended 
this  change  is  offset  by  any  loss  in  public  advantage.  It  is 
sufficient  to  point  out  the  difference  of  point  of  view  which 
the  change  connotes,  a  difference  which  has  manifested  it- 
self not  in  America  alone,  but  in  England  and  France  and 
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Germany  and  in  every  country  where  the  old  traditions  of 
university  and  college  life  are  being  modified  under  the  in- 
fluence of  modern  theory  and  practice. 

At  the  beginning  of  the  nineteenth  century  a  boy's  course 
of  study  in  the  high  school  or  the  college  was  not  deter- 
mined by  his  individual  aptitudes ;  it  was  determined  almost 
entirely  by  his  social  standing  and  social  aspirations.  If 
he  belonged  to  the  trading  class,  he  received  one  sort  of 
education ;  if  he  belonged  to  the  military  class,  he  received 
another  sort ;  if  he  belonged  to  the  professional  class,  he 
received  a  third  sort.  The  collegiate  education  one  hun- 
dred years  ago  was  based  chiefly  upon  the  supposed  needs 
of  this  professional  class.  Whether  it  was  obtained  in  the 
Lycee  of  France  or  the  gymnasium  of  Germany,  the  public 
school  of  England,  or  the  college  of  America,  it  gave  the 
student  a  large  amount  of  training  in  Latin  and  Greek,  a 
somewhat  smaller  amount  of  training  in  mathematics  and 
moral  science,  and  practically  no  training  at  all  in  modern 
languages  or  natural  and  physical  science.  Save  for  the 
fact  that  it  involved  a  good  deal  of  hard  work  and  enabled 
the  teacher  to  know  whether  the  pupil  was  really  doing  his 
work  or  not,  this  course  had  little  practical  bearing  on  the 
needs  of  the  individual.  It  served  rather  as  an  initiation 
into  the  learned  society  of  which  that  individual  was  to 
be  a  member.  It  stamped  the  professional  man,  or  the  gen- 
tleman who  expected  to  associate  with  professional  men, 
as  a  scholar ;  as  one  who  had  gone  through  those  distinctive 
rites  which  allowed  a  man  to  enter  the  mysterious  portals 
of  learning.  The  degrees  or  certificates  which  were  ob- 
tained in  the  prosecution  of  this  course  of  study  were,  as  a 
French  critic  well  says,  social  rather  than  pedagogical  in- 
stitutions. 

To-day  all  this  has  changed.    This  change  has  gone  fur- 
ther in  America  than  in  Germany,  and  further  in  Germany 
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than  in  England  or  France ;  but  in  every  one  of  these  coun- 
tries, in  greater  or  less  degree,  there  has  been  an  alteration 
in  the  underlying  principle  and  object  of  college  training. 
When  class  lines  in  business  broke  down,  as  they  did  at 
the  close  of  the  eighteenth  century,  it  was  no  longer  possi- 
ble to  maintain  in  their  former  rigidity  class  lines  in  mat- 
ters of  education.  When  careers  were  thrown  open  to 
ability  instead  of  being  determined  by  birth,  each  man  was 
anxious  to  have  the  ability  of  his  children  developed  instead 
of  remaining  content  with  those  traditional  studies  which 
had  once  seemed  a  birthright  and  a  class  privilege.  So 
long  as  one  parent  had  to  send  his  son  to  a  college  and 
another  to  a  military  school  or  else  let  them  go  altogether 
without  education,  each  perforce  took  whatever  the  college 
or  school  chose  to  give.  But  as  soon  as  he  had  the  oppor- 
tunity to  select  the  kind  of  education  which  seemed  best 
fitted  for  his  son's  needs,  each  group  of  schools  was  in  a 
measure  brought  into  competition  with  the  others,  and  was 
compelled  to  arrange  its  course  of  study  to  meet  the  desires 
of  the  parents.  We  find  in  the  progress  of  the  nineteenth 
century  a  growing  interaction  and  mutual  influence  exer- 
cised by  schools  and  colleges  of  different  classes  upon  one 
another.  The  German  gymnasium  and  the  German  Rcal- 
schiile  have  not  preserved  the  sharp  distinctions  which 
characterized  them  of  old,  but  modifications  and  combina- 
tions have  been  introduced  into  their  courses  of  study  which 
make  the  line  of  demarcation  between  them  gradual  in- 
stead of  sharp.  The  American  college  has  borrowed  so 
much  from  the  American  technical  school,  and  the  Amer- 
ican technical  school  has  borrowed  so  much  from  the  Amer- 
ican college,  that  it  is  impossible  to  say  where  one  class  of 
institutions  ends  and  the  other  begins.  In  England  and 
France  the  change  has  not  gone  so  far,  but  there  is  quite 
sufficient  evidence  to  show  that  the  same  tendency  exists  for 
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breaking  down  class  lines  and  adapting  college  courses  to 
individual  needs.  The  time  is  past  when  a  high  school  was 
but  a  high  school,  an  academy  an  academy,  a  classical  school 
a  classical  school.  Almost  every  institution  now  has  alter- 
native courses  of  study,  calculated  to  develop  the  powers 
of  the  individual  pupil  rather  than  to  promote  a  common 
school  life  and  school  discipline. 

Nor  does  this  change  stop  short  with  college  and  high 
school.  It  makes  itself  felt  in  common  school  and  in  kinder- 
garten. It  transforms  our  whole  understanding  of  the 
purpose  of  public  education.  In  old  days  we  taught  read- 
ing and  arithmetic  because  without  reading  and  arithmetic 
the  pupil  could  not  perform  his  duties  as  a  citizen.  We 
taught  obedience  and  respect  for  authority  because  we 
thought  that  obedience  was  a  good  habit,  authority  a  good 
thing  to  recognize.  Even  in  this  free  country  of  America 
we  were  content  to  teach  pupils  to  spell  in  the  accredited 
way,  simply  because  it  zvas  the  accredited  way.  To-day 
we  have  departed  from  all  this  We  have  tried  to  see  what 
the  child  wants  or  supposes  it  wants  rather  than  what  the 
community  needs  or  supposes  it  needs.  We  have  substi- 
tuted nature  study  and  observation  for  arithmetic  and  de- 
portment. We  have  trained  up  a  generation  of  children 
which  has  been  brought  in  contact  with  many  things,  use- 
ful and  otherwise,  of  which  our  children  of  previous  ages 
never  dreamed.  But  they  have  lost  that  respect  for  stand- 
ards which  is  seen  in  accurate  writing  or  ciphering.  We 
need  not  go  so  far  as  did  that  pessimist  who  said  reflectively. 
"School-children  are  not  beaten  so  much  as  they  were 
when  I  was  a  boy,  but  neither  are  they  taught  so  much, 
so  that  what  they  gain  at  one  end  they  lose  at  the  other." 
But  we  may  all  express  concerning  modern  school-children 
as  a  class  that  regret  with  which  Artemus  Ward  qualified 
his  otherwise  favorable  criticism  of  Chaucer :  *'Mr.  C.  had 
talent,  but  he  could  n't  spell." 
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To-day  more  than  ever  we  need  to  insist  on  the  im- 
portance of  this  work  of  maintaining  public  standards,  as 
compared  with  that  of  developing  individual  tastes  and 
powers.  This  is  especially  true  where  schools  are  supported 
with  public  money  instead  of  being  maintained  by  the  tui- 
tion-fee of  the  pupils.  If  a  boy  pays  for  his  education,  it 
is  logical  and  right  to  give  him  the  kind  of  education  that 
he  himself  wants;  but  if  the  public  pays  for  his  education, 
it  seems  logical  and  right  to  give  principal  emphasis  to  the 
things  the  public  wants.  The  public  end  of  education  is  to 
teach  the  pupil  to  do  his  duty  as  a  member  of  a  free  com- 
munity. It  is  a  purely  private  end  to  teach  him  to  make 
as  much  as  he  can  out  of  his  fellow  members  in  that  com- 
munity. If  we  use  public  money  for  private  as  distinct 
from  public  ends,  we  are  adopting  educational  measures 
and  principles  which  are  socialistic  in  the  bad  sense;  meas- 
ures which  use  collective  effort  for  the  benefit  of  individuals 
instead  of  trying  to  enlist  individual  effort  for  the  benefit 
of  the  community. 

I  do  not  wish  to  seem  like  a  pessimist.  That  great  good 
has  resulted  from  our  nineteenth-century  emphasis  on  In- 
dividual rights  and  individual  activities  in  education  I 
firmly  believe.  But  I  also  believe  that  in  the  pursuit  of 
this  good  we  have  lost  sight  of  some  other  ends  which  past 
systems  of  education  subserved;  and  that  in  trying  to  pro- 
vide the  rising  generation  with  the  fullest  capacity  for  en- 
joyment we  have  fallen  somewhat  short  of  giving  them 
that  capacity  for  discipline  on  which  the  educational  sys- 
tems of  earlier  period  laid  too  exclusive  stress.  It  is  an 
excellent  thing  to  develop  individual  powers  of  work  and 
means  of  happiness  as  fully  as  we  can ;  but  it  is  a  bad  thing 
to  encourage  the  individual  to  think  that  his  success  and 
his  happiness  are  the  ultimate  ends  for  which  he  is  to  work. 
We  do  not  exactly  teach  tin's  in  so  many  words;  but  we 
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teach  it  in  deeds  whenever  we  make  it  a  principle  to  regard 
the  thing  which  is  agreeable  and  playful  to  the  pupil  as  pre- 
sumably useful,  and  the  thing  which  is  disagreeable  or 
fatiguing  to  the  pupil  as  presumably  useless. 

We  are  not  far  enough  away  from  the  nineteenth  cen- 
tury itself  to  get  it  into  right  historic  perspective  or  judge 
how  the  good  and  the  evil  of  its  educational  movements 
may  balance.     But  I  will  venture  the  prediction  that  the 
educational  principles  and  methods  of  the  nineteenth  cen- 
tury will  have  the  same  kind  of  fate  which  befell  the  political 
and  economic  principles  of  that  century.     The  introduction 
of  the  idea  of  liberty  in  politics  and  in  economics  did  great 
and  overwhelming  good.    The  Declaration  of  Independence, 
with  its  emphasis  on  man's  rights  where  older  documents 
had  spoken  exclusively  of  man's  duties,  with  its  assertion 
of  the  claim  of  liberty  where  others  had  spoken  only  of  the 
claim  of  authority,  and  with  its  glorification  of  the  pursuit 
of  happiness  where  previous  writers  had  preached  nothing 
but  self-subordination,  marked  the  opening  of  a  great  era  of 
political  development  and  was  the  starting-point   for  the 
success  and  prosperity  of  almost  every  nation  that  adopted 
its  principles.     In  like  manner  the  publication  of  Adam 
Smith's  Wealth  of  Nations,  with  its  cardinal  principle  that 
self-interest  in  trade,  instead  of  being  wicked  or  obnoxious, 
might  be  made  an  unrivaled  means  of  public  service,  marked 
the  opening  of  a  new  era  of  industrial  efficiency  and  phys- 
ical welfare.     But  there  came  a  point  when  people  thought 
so  much  of  their  rights  that  they  forgot  the  existence  of 
such  things  as  duty,  a  point  when  the  pursuit  of  liberty  re- 
sulted in  anarchy,  a  point  when  men  sought  to  obtain  theii* 
own  happiness  at  the  sacrifice  of  the  happiness  of  others. 
There  came  also  a  point  when  industrial  self-interest  could 
not  be  made  a  means  to  the  public  welfare,  and  when  those 
who  preached  its  universal  beneficence  found  their  previs- 
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ions  unfulfilled.  We  have  so  many  of  these  instances  be- 
fore our  eyes  that  we  no  longer  rely  with  the  childlike  op- 
timism of  our  fathers  on  the  universal  beneficence  of  liberty 
in  politics  or  in  industry.  We  have  learned  that  the  ideals 
of  the  nineteenth  century,  though  far  better  than  those  of 
the  eighteenth,  could  not  be  regarded  as  goals  of  all  effort  or 
postulates  of  all  thinking;  that  there  w^as  yet  a  word  for 
the  twentieth  century  to  speak  in  a  different  sense  from 
that  of  the  nineteenth,  and  perhaps  in  a  language  different 
from  that  which  those  wlio  had  most  to  do  in  accomplish- 
ing nineteenth-century  progress  would  have  understood. 
So  I  believe  it  w'ill  be  in  matters  of  education.  I  believe 
that  our  present-day  emphasis  on  the  development  of  the 
individual  represents  an  incident  in  educational  progress 
rather  than  a  fundamental  principle  w^hich  will  underlie 
and  control  all  the  intellectual  activity  of  the  future.  With- 
out in  the  least  detracting  from  the  great  and  untold  value 
of  educational  liberty,  we  may  yet  feel  that  the  present  mo- 
ment is  one  for  caution  in  applying  this  principle  rather 
than  for  emphasizing  its  universal  beneficence ;  and  for  lay- 
ing our  chief  stress  on  the  teaching  of  those  ideas  and 
methods,  the  training  of  those  habits  and  emotions,  which 
are  essential  to  the  w^ell-being  of  the  body  politic. 
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The  history  of  the  education  of  a  people  or  an  age  is 
the  history  of  its  civilization,  of  its  intellectual,  moral,  and 
religious  life,  its  material  progress  being  incidental  and 
subordinate. 

Intelligence,  virtue,  and  industry  give  man  power  over 
himself  and  all  things;  and  it  is  education  that  makes  him 
intelligent,  virtuous,  and  industrious.  The  riches  of  nature 
and  the  wealth  of  human  life  are  inexhaustible,  but  only 
those  whom  education  stimulates  to  persevering  self-activity 
make  them  their  own.  The  controlling  idea  of  the  nine- 
teenth century  in  philosophy  and  science  is  that  of  organic 
tinity,  implying  a  world-wide  process  of  development. 
Hence  the  point  of  view  is  that  of  history.  To  understand 
what  anything  is,  it  is  necessary  to  know  how  it  has  come 
to  be  what  it  is;  for  whatever  exists  is  the  outcome  of  an 
evolution  which  reaches  back  indefinitely  to  ultimate  origins. 
To  perceive  all  the  facts  in  this  process  is  to  see  things  as 
they  are.  This  principle  is  of  universal  validity,  and  its 
application  to  all  the  subjects  and  interests  to  which  the 
mind  can  turn  made  possible  the  marvelous  achievements 
of  the  last  century,  during  which  mankind  grew  in  knowl- 
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edge  and  in  power  more  than  in  the  whole  historic  past. 
The  secret  and  the  law  of  progress  had  been  discovered. 
Heaven  and  earth  have  become  what  they  are.  All  things 
are  interdependent,  and  God  reveals  himself  as  his  work 
is  unfolded  in  the  mind  of  man  and  in  nature. 

In  learning  to  know  how  things  have  become  what  they 
are,  we  have  gained  insight  into  methods  by  which  they 
may  be  made  better  than  they  are.  In  our  hands  a  key  has  ' 
been  placed  which  opens  doors  that  from  the  beginning 
had  shut  man  out  of  Nature's  most  richly  stored  treasure- 
house.  The  subconscious  efforts  to  advance,  determined  by 
the  instinctive  love  of  life,  by  a  still  increasing  craving  for 
the  sensation  of  life,  became,  in  the  nineteenth  century,  the 
deliberate  purpose,  not  of  individuals  merely,  but  of  whole 
peoples.  What  the  multitudes  had  for  ages  felt,  they  now 
became  able  to  think.  The  self-activity  which  in  earlier 
times  had  manifested  itself  in  exceptional  minds  and  in 
isolated  groups  now  stirred  the  masses. 

Education  was  seen  to  be  a  human  need  and  a  human 
right;  the  one  means  whereby  a  man,  whether  as  an  in- 
dividual or  as  a  citizen  of  an  earthly  or  a  heavenly  king- 
dom, may  fit  himself  to  lead  a  noble  and  helpful  life.  It  is, 
therefore,  the  need  and  the  right  not  of  a  class  nor  of  a 
sex,  nor  of  a  profession  merely,  but  of  all.  Belief  in  the 
equality  and  kinship  of  men  became  a  passion;  and  what- 
ever laws  or  institutions  are  a  denial  of  this  faith  were  to 
be  abrogated  and  abolished.  Old  things  must  pass  away 
or  re-live  in  the  new  spirit.  It  is  the  advent  of  the  whole 
people,  coming  with  mad  riot  and  battle  and  celebrating  its 
triumph  in  the  glare  of  burning  palaces,  amidst  the  ruins 
of  a  falling  world. 

Universal  education  is  a  postulate  of  democracy  which 
now  first  becomes  self-conscious  and  understands  that  its 
rule  is  incompatible  with  privilege,  slavery,  and  every  kind 
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of  oppression  and  injustice.    The  people  are  the  whole  mass 
of  men  and  women  and,  if  they  are  to  rule,  they  must  have 
the  knowledge  and  wisdom  which  nothing  but  education 
can  impart.     As  all  have  the  same  divine  origin  and  end, 
all  must  be  permitted  to  drink  at  the  same  eternal  fountain- 
head  of  truth,  goodness,  and  love.    Hence  it  is  the  duty  of 
individuals,   families,   states,    and  churches    to   bend   their 
thoughts  and  energies  to  open  ways  and  to  provide  oppor- 
tunities for  the  education  of  all,  that  all  may  become  in- 
telligent, free,  strong,  and  self-controlled.     Social  organi- 
zations are  for  the  sake  of  men,  and  only  the  \irtuous  and 
enlightened  can  properly  cherish  and  maintain  the  domestic, 
political,   and   religious   institutions   which  consecrate   and 
protect  equal  rights  and  liberties.     The  sense  of  the  need 
of  universal  education  was  awakened  by  the  growing  con- 
sciousness that  henceforth  government  was  to  be  controlled 
more  and  more  by  the  popular  will,  which,  to  be  beneficent, 
must  be  enlightened.     As  the  ideal  of  life  became  more 
comprehensive,  the  idea  of  education  widened  until  it  em- 
braced the  whole  people  and  every  interest.     The  aim  is 
first  of  all  practical, — the  formation  of  individuals  and  citi- 
zens, whose  character  and  intelligence  shall  fit  them  to  do 
well,  each  in  his  own  sphere,  the  thousand  things  which 
civil  society  implies  and  requires.    But  if  education  is  to  be 
made  universal,  it  must  be  organized  and  supported  by  the 
state  through  a  system  of  free  schools  brought  within  the 
reach  of  all,  which  it  alone  has  the  means  to  establish  and 
maintain.     The  belief  that  education  should  be  universal 
and  the  recognition  of  the  fact  that  it  can  be  made  so  only 
through  a  system  of  public  schools,  for  which  all  are  taxed, 
have  given  the  impulse  to  the  most  characteristic  develop- 
ments of  educational  ideas  during  the  nineteenth  century. 
The  ancient  ideals  of  intellectual  culture  and  moral  disci- 
pline it  did  not  transcend,  but  sought  to  give  them  general 


40  EDUCATION 

application;  and  the  success  with  which  this  has  been  ac- 
compHshed  is  largely  due  to  the  influence  which  those  ideals 
have  exercised  on  the  modern  mind.  What  higher  wisdom 
on  this  subject  have  we  than  Plato's  when  he  says  that  the 
training  which  aims  at  the  acquisition  of  wealth  or  bodily 
strength  or  mere  cleverness,  apart  from  intelligence  and 
justice,  is  mean  and  illiberal  and  not  worthy  to  be  called 
education?  But  the  pagan  ideal  was  aristocratic;  it  was 
that  of  the  freeborn  dominating  slaves,  whose  nature  was 
supposed  to  be  servile  and  incapable  of  true  culture.  It 
considered  but  a  class  and  ignored  humanity.  Christ  is  the 
first  humanitarian,  and  from  Him  and  His  followers  the 
world  has  received  its  faith  in  the  brotherhood  of  men  and 
in  the  right  of  all  to  liberty  and  opportunity;  and  hence 
we  call  our  civilization  not  Grecian  or  Roman,  but  Chris- 
tian. It  has  sprung  from  the  enthusiasm  for  humanity, 
the  fire  which  Christ  kindled,  to  burn  the  dividing  and  im- 
prisoning walls,  that  all  men  and  women  might  have  unim- 
peded access  to  the  truth  and  freedom  which  make  right 
life  possible.  It  is  to  Him,  and  not  to  the  philosophers  of 
Greece,  nor  to  the  calculating  moralists  of  Rome,  that  we 
owe  our  faith  in  the  Father  in  heaven  and  in  the  divine 
rights  of  man;  His  child,  which  is  the  master  light  of  all 
our  seeing,  and  the  fundamental  principle  of  our  life,  in- 
dividual and  social.  This  principle  lies  at  the  core  of  mod- 
ern consciousness,  even  in  the  minds  of  those  who  doubt 
or  deny;  and  from  it  our  civilization,  if  it  is  to  advance  and 
endure,  must  develop,  as  of  it  belief  in  democracy  and  in 
the  need  of  popular  education  is  born. 

The  unprecedented  expansion  and  diffusion  of  life  and 
knowledge  which  took  place  in  the  last  century  are  not  a 
creation,  but  a  development.  That  past  still  keeps  us  com- 
pany, and  what  has  been  makes  what  is.  He  who  first  lit 
a  fire,  he  who  first  used  it  to  cook  food  or  to  render  metal 


DEVELOPMENT  OF  EDUCATIONAL  IDEAS     41 

malleable,  made  a  forward  step  with  which  all  the  ad- 
vancing races  have  kept  and  still  keep  pace.  We  do  not 
owe  to  the  nineteenth  century  the  alphabet  or  Arabic  nu- 
merals, or  architecture  or  painting,  or  sculpture  or  music, 
or  poetry  or  eloquence;  we  do  not  owe  to  it  the  mariner's 
compass  or  the  telescope,  or  the  Copernican  astronomy  or 
the  printing-press,  or  gunpowder  or  the  circumnavigation 
of  the  Cape  of  Good  Hope,  or  the  discovery  of  America  or 
the  steam-engine.  W^e  do  not  owe  to  it  philosophy  or  sci- 
ence or  true  religion,  or  the  doctrine  of  political  liberty  or 
of  equal  rights ;  nor  de  we  owe  to  it  the  principles  of  the 
theory  and  practice  of  education.  It  was  an  era  of  cul- 
mination, in  which  the  tree  of  life  flowered  and  bore  more 
bountiful  fruit;  but  it  could  not  have  flourished  at  all  had 
not  its  roots  been  struck  deep  into  the  soil  of  the  past  which 
the  labors  of  countless  generations  had  tilled  and  made 
fertile.  It  was  an  age  of  progress  because  there  had  been 
progress  from  the  beginning. 

It  did  not  create  the  home  or  civil  society,  or  the  state, 
or  the  church,  or  the  school,  or  any  of  the  institutions  that 
educate.  It  was  an  era  in  which  mankind  came  to  fuller 
self-consciousness,  an  era  of  more  rapid  expansion  and 
diffusion  of  the  powers  which  make  for  life,  in  which  the 
passion  for  freedom  and  knowledge  that  is  inborn  found 
an  environment  exceptionally  favorable  to  its  exercise. 
Men  became  aware  of  the  universal  applicability  of  the 
forces  they  had  inherited.  They  invented  new  and  more 
perfect  machinery,  and  by  their  aid  attained  a  marvelous 
power,  enabling  them  to  fly  rapidly  over  continents  and 
oceans,  to  write  their  thoughts  with  a  pen  that  reaches 
thousands  of  miles,  to  talk  to  one  another  despite  forbidding 
space,  to  make  the  lightning  illumine  their  homes  and  cities 
with  a  steady  glow,  the  sun  to  impress  the  images  of  all 
things  on  solid  matter,  and  types  quickly  to  multiply  the 
printed  page  in  millions  of  copies. 
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It  was  an  epoch  in  which  the  human  mind  applied  itself 
with  irresistible  energy  to  the  intelligible  universe.  Noth- 
ing escaped  observation.  It  measured  the  velocity  of  light, 
it  weighed  the  suns  and  determined  the  elements  of  which 
they  are  composed,  it  deciphered  the  story  of  the  earth's 
evolution  from  a  molten  mass  till  it  became  the  dwelling- 
place  of  man,  it  established  the  theory  of  organic  evolution, 
the  germ  theory  of  the  zymotic  diseases,  the  molecular 
theory  of  gases,  the  theory  of  the  conservation  of  energy 
and  of  the  uniformity  of  nature.  It  was  a  century  in  which 
not  single  minds  alone,  but  whole  peoples,  were  stirred  to 
a  higher  and  more  persistent  self-activity.  The  marvelous 
advance  in  science,  in  the  arts,  in  control  over  the  forces 
of  nature,  enlarged  the  thoughts  and  aspirations  of  men, 
giving  them  a  self-confidence  which  made  them  quick  to 
believe  and  be  certain  that  what  had  been  achieved  was 
but  a  token  and  promise  of  the  infinite  possibilities  which 
the  persistent  intelligent  efforts  of  multitudes  striving  for 
truth,  liberty,  and  power  should  and  would  make  real.  Its 
victories  were  victories  of  mind  over  matter,  triumphs  of 
enlightened  nations  over  the  ignorant ;  and  the  whole  course 
of  events  tended  to  confirm  popular  faith  in  the  might 
and  worth  of  education,  which  ceases  to  be  the  concern  of 
scholars  merely,  and  becomes  the  chief  interest  of  govern- 
ments and  states.  The  democratic  spirit,  compelling  faith 
in  equal  opportunities  for  all,  brought  about  a  general 
recognition  of  the  truth  that  the  first  and  greatest  of  op- 
portunities is  opportunity  to  educate  one's  self;  that  the 
most  effectual  help  a  man  can  render  his  fellows  is  to  teach 
them  to  become  intelligent,  self-controlled,  and  self-suf- 
ficient. They  are  mockers  who  will  talk  of  the  brotherhood 
of  men  and  yet  consent  that  any  should  remain  in  ig- 
norance. It  is  God's  will  that  his  children  know  and  love, 
and  they  are  not  Christians  who  refuse  to  cooperate  to 
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make  his  will  prevail.  The  mightiest  powers  which  mani- 
fest themselves  in  his  universe  are  intellect  and  will,  and  it 
is  a  law  that  to  act  rightly  they  must  be  educated  to  act 
rightly.  Work  is  a  blessing,  but  to  be  condemned  to  work 
ignorantly  and  stupidly  is  misery  and  degradation.  A  man 
walks  securely  and  does  well  only  where  the  light  of  the 
mind  shines  along  his  path  and  if  he  walks  by  faith,  he  still 
walks  in  the  light  of  the  mind. 

Imagination,  which  so  largely  controls  human  life,  is  a 
will  o'  the  wisp  unless  it  be  illuminated  and  directed  by  the 
educated  intellect.  All  genuine  popular  movements  are  in- 
spired by  sympathy,  by  a  desire  to  go  to  the  help  of  those 
who  suffer,  who  are  wronged,  Avhose  burdens  are  too  heavy, 
to  whom  opportunity  is  denied.  It  is  this  that  has  pro- 
voked and  sustained  the  revolutions  which  has  liberated, 
which  have  given  new  hope  and  courage  to  the  oppressed. 
It  is  this  that  impressed  on  the  nineteenth  century  its  mos^ 
distinctive  feature. 

It  was  an  era  of  emancipation,  of  enlargement  of  the 
life  of  the  whole  people.  Faith  in  the  worth  of  liberty,  of 
equality  of  rights,  of  universal  enlightenment,  became  a 
passion.  New  insight  was  gained  into  the  truth  that  ig- 
norance is  slavery,  and  that  where  the  masses  are  per- 
mitted to  remain  ignorant,  tyranny  and  oppression  are  in- 
evitable. Hence  the  faith  in  liberty  and  in  equal  rights 
grew  to  be  an  enthusiasm  for  the  spread  of  knowledge.  As 
the  beneficence  of  science,  its  power  to  prevent  or  cure 
disease,  to  develop  the  treasures  of  nature,  to  minister  to 
human  needs  in  a  thousand  ways,  became  more  and  more 
manifest,  public  opinion  turned  with  increasing  force  to  the 
advocacy,  establishment,  and  maintenance  of  systems  of 
free  schools  in  which  the  minds  of  all  might  be  prepared 
to  adjust  themselves  to  an  environment  created  by  widen- 
ing thought  and  more  accurate  knowledge.     The  recogni- 
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tion  of  the  indispensable  need  and  paramount  worth  of 
universal  education  led  to  a  higher  appreciation  of  the 
dignity  of  the  teacher's  office.  He  is  no  longer  a  peda- 
gogue, but  a  cooperator  with  God  for  the  regeneration 
of  the  world.  Teaching  evolves  into  a  learned  profession, 
is  seen  to  be  the  supreme  function  of  all  learned  professions 
through  which,  if  it  were  rightly  performed,  there  would 
be  little  litigation  or  disease  or  sin  or  ignorance.  When 
men  came  to  understand  that  the  teacher  is  the  school, 
their  love  for  the  school  issued  in  respect  and  reverence  for 
the  teacher ;  and  he  who  through  the  ages  had  been  a  slave, 
or  treated  as  one,  is  now  honored  of  all  the  wise  and  good. 
The  best  things — religion  and  culture,  morality  and  art — 
are  propagated,  and  they  can  be  propagated  only  by  those 
in  whom  they  are  a  vital  power.  Hence  the  teacher  should 
have  a  liberal  education,  should  make  his  own  the  highest 
faith,  the  truest  knowledge,  the  purest  and  most  generous 
love  that  have  thrilled  a  human  brain  and  heart,  and  then 
acquaint  himself  with  the  theoretical  and  practical  details 
of  his  work.  The  first  requisite  is  to  be  a  genuine,  fair, 
brave,  intelligent  man  or  woman.  It  is  his  business  to 
further  life,  to  heighten  its  power  and  quality,  and  he  can 
do  this  only  when  he  himself  is  what  he  would  help  others 
become. 

A  message  of  the  nineteenth  to  the  twentieth  century  is 
this:  "So  mold  public  opinion  that  it  shall  lead  the  best 
men  and  women  to  choose  teaching  as  a  vocation."  Let 
the  buildings  be  full  of  light  and  pure  air,  let  the  classes 
be  small,  let  the  hours  of  study  be  few,  let  the  pupils  gain 
knowledge  as  industriously  as  bees  gather  honey.  Let 
the  atmosphere  be  that  which  only  cheerful,  strong,  and 
loving  souls  can  create.  There  is  nothing  beautiful  or  fair 
but  the  mind  makes  it  so;  and  where  there  are  luminous 
minds  there  will  be  willing  heats,  there  will  be  interest, 
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self-activity,  and  effort.  The  young  grow  stupid  with  the 
dull,  tired  with  the  weary,  heedless  with  the  indifferent. 
Their  chief  faculty  is  that  of  imitation  and,  if  we  would 
educate,  we  must  place  in  the  midst  of  them  those  into 
whose  likeness  they  will  find  it  a  delight  and  a  blessing 
to  grow.  There  is  not  a  pebble  lying  on  unvisited  shores 
but  is  held  by  indissoluble  bonds  to  the  universe  of  matter 
and  of  spirit  too;  and  there  is  no  subject  so  seemingly 
remote  from  human  need  but  the  right  teacher  will  show 
it  to  be  near  and  akin  to  us.  He  will  take  the  empty  forms 
of  thought  and  fill  them  with  truth  as  gracious  as  the  pres- 
ence of  friends.  To  know  how  to  interest  is  the  teacher's 
great  secret.  It  is  an  open  one.  If  he  himself  is  interest- 
ing, he  will  easily  show  that  he  is  so,  will  hold  his  pupils 
to  his  words  and  to  their  work. 

All  our  wisdom  comes  of  experience,  and  our  most  fruit- 
ful experience  is  of  noble  personalities,  whether  in  life  or 
in  literature ;  and  since  the  end  of  education  is  the  acquire- 
ment of  wisdom,  its  method  must  be  contact  with  teachers, 
acquaintance  with  whom  is  experience  of  virtue  and  culture 
as  bodied  forth  in  men  and  women  we  may  rightly  admire 
and  love. 

The  most  important  development  of  educational  thought 
in  the  nineteenth  century  was  the  fuller  recognition  of  the 
principle  that  education  is  a  universal  right,  that  conse- 
quently it  is  the  duty  of  society  to  provide  the  means  of 
education  for  all,  and  that  the  one  indispensable  and  suf- 
ficient means  is  the  personal  influence  of  enlightened  and 
loving  teachers.  From  this  sprang  the  irresistible  impulse 
to  diffuse  knowledge,  to  suffer  none  who  might  be  taught  to 
know,  to  live  and  die  in  ignorance ;  from  this  arose  systems 
of  free  schools,  made  accessible  to  all;  of  this  was  born 
a  truer  appreciation  of  the  worth  of  the  teacher's  office,  an 
increasing  desire  to  induce  the  ablest  and  the  most  sym- 
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pathetic  to  assume  it,  to  procure  for  them  the  best  culture, 
together  with  the  disciphne  and  training  needed  to  give 
them  tact  and  skill  in  the  performance  of  their  work.  If 
the  greatest  minds  of  the  nineteenth  century  gave  most 
serious  thought  to  the  subject  of  education,  considering 
it  from  the  points  of  view  of  philosophy,  of  history,  and 
of  science,  it  was  because  the  world  had  come  to  perceive 
that  education,  which  is  conscious  evolution,  is  the  method 
the  Eternal  employs  to  produce  and  perfect  all  that  is 
brought  forth  in  space  and  time.  In  developing  whatever 
is  potential  in  human  endowment  man  cooperates  with 
God  to  raise  life  to  higher  and  higher  efficiency  and  quality. 
The  value  of  all  things  was  seen  to  lie  in  their  power  to 
educate,  for  mind  is  the  creator  of  values.  Strength  is 
good  only  when  it  is  controlled  by  the  rational  will ;  obedi- 
ence is  a  virtue  only  when  it  is  enlightened  and  free.  The 
young  are  compelled  to  obey  that  they  may  learn  that  liberty 
is  obedience  to  law.  It  is  education  that  makes  man  strong 
and  reasonable,  obedient  to  law,  which  is  the  expression  of 
the  mind  and  authority  of  the  Creator  of  all  things.  To 
assert  that  education  is  for  freedom  and  not  for  authority 
is  to  wish  to  separate  things  which  are  inseparable.  They 
who  recognize  not  the  authority  of  reason  and  conscience, 
and  of  the  institutions  in  which  they  are  embodied,  live  in 
worlds  where  there  is  no  right  or  wrong,  and  are  neces- 
sarily slaves.  The  more  the  subject  of  education  was 
studied,  the  more  all-inclusive  it  was  seen  to  be.  The  evolu- 
tion of  the  material  universe  had  meaning,  because  it  was 
the  preparation  of  a  dwelling-place  wherein  beings  capable 
of  knowledge  and  love  might  live  and  educate  themselves. 
In  this  lies  the  significance  of  history,  which  is  valuable 
chiefly  as  a  record  of  the  education  of  the  human  race. 
By  this  standard  the  worth  of  work,  of  religion,  of  science, 
of  art,  of  literature,  of  political  and  civil  institutions,  is 


DEVELOPMENT  OF  EDUCATIONAL  IDEAS     47 

measured.  If  criminals  are  to  be  reformed,  if  the  blind 
and  deaf  and  dumb  are  to  be  enabled  to  enter  into  intel- 
ligent communion  with  Nature  and  their  fellows,  if  a  more 
wholesome,  rational,  and  moral  life  is  to  be  fostered  in 
communities  and  in  individuals,  the  processes  and  methods 
of  education  give  the  surest  hope  of  success.  Faith  in  edu- 
cation is  faith  that  reason  and  conscience  are  the  mightiest 
forces;  it  is  faith  in  God. 

This  deeper  insight  into  the  significance  and  value  of 
education  led  not  merely  to  its  general  diffusion  through- 
out the  civilized  world,  it  led  to  more  humane  and  just 
views  in  all  that  relates  to  the  nurture  and  discipline  of  the 
young  or  to  the  improvement  and  correction  of  the  un- 
fortunate or  perverse.  Love  guided  by  wisdom  was  per- 
ceived to  be  the  supreme  educational  force. 

Socrates  has  said :  "W'e  can  teach  only  those  who  trust 
and  love  us;"  and  He  who  lifted  the  race  of  man  to  higher 
levels  and  diviner  aims  and  hopes  made  love  the  test  of 
discipleship.  The  only  fear  which  is  salutary  is  that  which 
springs  from  love.  To  make  the  young  unhappy  is  to  ar- 
rest or  pervert  their  spiritual  growth.  From  the  joys  of 
childhood  well  the  waters  which  make  life's  deserts  bloom, 
which  refresh  and  strengthen  the  heart  in  the  midst  of  the 
trials  and  struggles  that  none  can  escape.  The  house  which 
children  approach  unwillingly  and  with  dread  is  neither  a 
home  nor  a  school.  For  the  criminal  even  the  chief  hope  is 
in  the  power  of  those  to  whom  they  are  committed  to  inspire 
them  with  respect,  admiration,  and  love.  The  glory  of  the 
nineteenth  century  was  its  greater  capacity  for  sympathy 
with  the  poor,  the  wronged,  and  the  disinherited;  and  if 
the  history  of  the  twentieth  is  to  be  a  record  of  progress, 
it  will  be  due  to  a  still  greater  capacity  for  sympathy  with 
those  who  need  it  most.  The  meaning  and  end  of  civiliza- 
tion is  the  conversion  of  Nature's  struggle  for  existence 
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into  man's  cooperation  for  higher  and  hoher  hfe.  Here, 
and  not  in  devices,  methods,  and  poHcies,  we  touch  the 
fountain-head  of  educational  wisdom  and  inspiration. 
Struggle  is  born  of  brutish  instinct  and  appetite;  coopera- 
tion, of  reason  and  conscience;  and  the  great  aim  of  edu- 
cation is  to  establish  the  supremacy  of  reason  and  con- 
science over  appetite  and  instinct.  The  domination  of  the 
animal  in  man  had  kept  woman  in  subjection,  had  made 
her  a  slave,  a  drudge,  or  a  plaything,  but  faith  in  educa- 
tion as  a  human  need  and  right  revealed  to  the  nineteenth 
century  the  duty  of  providing  for  the  education  of  women 
as  of  men.  Opportunity  should  be  given  them  to  upbuild 
their  being,  to  become  all  that  their  endowments  permit, 
to  do  whatever  thing  is  worth  doing,  to  make  of  themselves 
not  merely  wives  and  mothers,  but  individual  souls  clothed 
with  the  liberty  and  the  strength  of  the  children  of  God. 
In  nothing  is  the  present  age  superior  to  all  others  more 
than  in  the  intelligence  and  influence  of  its  women;  and 
this  distinction  it  owes  to  its  readiness  to  accept  and  apply 
educational  truth  in  its  fullness,  not  giving  heed  to  those 
who  doubt  or  deny  or  tremble  for  the  safety  of  a  world  in 
which  all  women  are  invited  to  acquaint  themselves  with 
the  best  that  is  known  and  to  take  part  in  whatever  con- 
cerns human  welfare. 

In  developing  educational  ideas  in  the  nineteenth  century 
the  Germans  were  the  leaders,  but  the  Americans  were  the 
first  to  perceive  and  welcome  the  truth  that  there  cannot 
be  an  enlightened,  free,  and  high-minded  people  where  the 
women  are  not  enlightened,  free,  and  high-minded.  We 
have  accepted  this  as  a  principle,  and  our  action  has  done 
more  to  further  progress  in  education  than  all  the  specu- 
lations of  all  the  philosophers.  It  is  an  implication  of  all 
our  democratic  faith.  It  is  folly  to  imagine  that  the  people 
will  be  wise  and  virtuous  if  the  wives  and  mothers  are  not 
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wise  and  virtuous.  The  family  is  the  true  social  unit. 
Upon  it  both  the  state  and  the  church  must  rely  for  the 
inculcation  and  preservation  of  the  truth  which  makes  man 
social  and  rehgious.  In  the  family  the  father  is  the  head, 
the  mother  the  heart ;  and  great  thoughts,  true  inspirations, 
and  generous  deeds  spring  from  the  heart.  Shall  we  put 
our  trust  in  the  calculating  intellect,  and  suffer  the  fountain- 
head  of  life's  waters  to  be  choked  by  noisome  weeds? 

If  right  education  is  a  sovereign  thing,  its  highest  ef- 
ficacy shall  be  shown  in  developing  woman's  power  of  love, 
sympathy,  and  self-devotion,  giving  her  at  the  same  time 
a  wider  outlook  on  the  world  of  human  achievement  and 
a  firmer  grasp  of  intellectual  truth. 

In  the  nineteenth  century  the  business  of  school-teaching 
was  largely  intrusted  to  women,  and  it  was  the  willingness 
of  the  most  intelHgent  to  undertake  this  task  that  made 
the  rapid  spread  of  popular  instruction  possible.  When  it 
was  found  that  as  teachers  women  were  the  equals  of  men, 
it  was  not  difficult  to  believe  that  they  might  compete  with 
them  in  other  fields  of  activity,  and  so  it  came  to  be  under- 
stood that  for  woman,  not  less  than  for  man,  America 
means  opportunity,  inviting  to  larger,  freer,  and  worthier 
life.  She  who  had  been  the  world's  all-suffering  drudge, 
who  even  as  wife  and  mother  had  been  held  in  subjection 
and  denied  the  joys  of  awakened  souls,  stood  forth  self- 
conscious  and  thinking,  to  do  her  part  to  make  truth  and 
love,  which  is  God's  will,  prevail. 

In  a  century  in  which  the  mind  and  heart  of  the  people 
had  been  more  powerfully  stirred  by  noble  passions  than 
ever  before,  progress  was  intensive  as  well  as  diffusive. 
While  there  was  among  the  civilized  portion  of  mankind 
a  general  advance  toward  greater  liberty  and  intelligence, 
there  was  de\'eloped  in  exceptional  minds  an  unquenchable 
thirst  for  knowledge.     While  for  the  multitude  the  means 
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of  information  were  provided,  the  more  serious  and  far- 
seeing  spirits  were  busy  seeking  to  throw  a  purer  intel- 
lectual light  on  all  the  thoughts  and  ways  of  men.  Stand- 
ing on  the  vantage-ground  prepared  by  the  discoveries,  in- 
ventions, and  wisdom  of  the  past,  they  moved  forward,  per- 
mitting nothing  in  the  heavens  or  on  the  earth  to  escape 
their  keen  and  inquiring  gaze.  Philosophy,  religion,  his- 
tory, language,  law,  government,  with  whatever  else  may 
be  the  concern  of  man,  were  reexamined  and  submitted  to 
the  test  of  the  most  searching  criticism.  Whatever  the  line 
of  research,  all  felt  that  by  increasing  the  store  of  knowl- 
edge they  were  enriching  the  race  and  creating  opportuni- 
ties for  the  progressive  prevalence  of  mind  over  matter, 
of  reason  over  instinct,  and  of  free  will  over  passion.  At 
the  bottom  of  all  the  feverish,  persistent  activity  of  the 
nineteenth  century  there  lay  a  deep  enthusiasm  for  human 
progress ;  a  passionate  belief  that  truer  and  wider  knowl- 
edge cannot  but  lead  to  more  intelligent,  larger,  and  freer 
life;  that  it  is  the  tendency  not  merely  of  vital  religious 
truth,  but  of  all  truth,  to  emancipate.  As  the  field  of  man's 
activity  was  made  more  fertile  by  more  skillful  culture  and 
yielded  more  and  more  precious  and  abundant  harvests,  new 
hope  of  making  the  world  glad,  beautiful,  and  wholesome 
beyond  the  dream  of  past  ages  sprang  within  the  heart. 
It  was  joy  to  be  alive  and  bliss  to  be  young.  A  spirit  of 
optimism  which  refused  to  see,  or  at  the  least  to  be  dis- 
couraged by  the  darker  side  of  things,  blew  like  a  creative 
breath  on  the  face  of  the  people  awakening  to  self-con- 
sciousness. The  meaning  of  earthly  existence  seemed  to 
grow  deeper  and  more  glorious.  The  past  faded  from  view 
and  the  future  glowed  like  the  sky  of  dawn.  The  marvels 
of  material  progress  became  a  symbol  and  a  promise  of  a 
coming  race  illumined  by  science,  strengthened  by  a  higher 
faith,  and  purified  by  a  diviner  love.     As  everything  was 
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investigated,  the  study  of  man  could  not  be  neglected. 
The  light  which  science  threw  upon  his  physical  constitu- 
tion but  made  it  plainer  that  his  true  being  and  world  is 
the  mind,  that  by  the  soul  alone  can  he  be  great  and  free  and 
strong.  Hence  thinkers  were  drawn  to  investigate  the  in- 
strument of  thought,  to  inquire  into  the  nature  of  mind, 
to  analyze  its  faculties,  and  to  determine  the  order  and 
method  of  their  development.  Anthropology  became  psy- 
chology, the  practical  value  of  which  was  found  to  consist 
in  its  application  to  pedagogy;  and  so  the  most  subtle  and 
the  most  energetic  spirits  were  compelled  by  the  intellectual 
evolution  of  the  age  to  a  more  thorough  study  of  the  mean- 
ing and  methods  of  education,  which  became  a  vital  con- 
cern of  philosophers,  theologians,  poets,  statesmen,  and 
philanthropists. 

Pedagogy  is  not  a  science  or  an  art  w^hich  the  nineteenth 
century  created.  The  word  is  Greek,  and  the  earliest  think- 
ers understood  that  man's  educability  is  his  most  charac- 
teristic distinction.  Pedagogical  problems  preoccupied 
Socrates,  Plato,  Xenophon,  Aristotle,  Cicero,  Seneca, 
Epictetus,  Marcus  Aurelius,  Plutarch,  and  Quintilian.  They 
received  consideration  from  Gerson  and  Vives;  from  Eras- 
mus, Montaigne,  and  Charron ;  from  Descartes,  Bacon,  and 
Locke;  from  Comenius,  Leibnitz,  and  Lessing;  from 
Thomas  Reid,  Dugald  Stew^art,  and  Rousseau. 

But  in  the  nineteenth  century  education  became  a  matter 
of  social  interest,  engaging  the  thought  of  statesmen  as 
well  as  the  meditations  of  philosophers.  Kant  draws  up  a 
system  of  pedagogy,  and  when  Germany  lay  prostrate  be- 
neath the  victorious  armies  of  Napoleon,  Fichte  proclaims 
in  words  of  burning  eloquence  that,  if  it  is  to  rise  again, 
recourse  must  be  had  to  a  more  genuine  and  thorough  edu- 
cation of  the  people.  From  the  enthusiasm  and  devotion 
of  Pestalozzi  modern  popular  education  received  a  powerful 
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and  enduring  impulse.  He  breathed  a  new  spirit  into  the 
school  and  enlarged  its  scope.  He  believed  and  made  many 
believe  that  education  is  the  chief  means  by  which  the 
masses  may  be  redeemed  from  degradation,  misery,  and 
vice.  He  insisted  that  all  should  be  educated;  that  the 
methods  should  be  gentle  and  kindly;  that  the  affection, 
the  conscience,  and  the  will  need  cultivation  not  less  than 
the  intellect;  that  the  young  should  be  taught  not  only  to 
think  but  to  do,  and  that  the  school  should  be  a  workshop 
as  well  as  a  classroom.  He  had  a  profound  love  for  chil- 
dren, and  held  that  to  teach  rightly  one  must  have  the 
mother  heart.  His  aim  was  to  educate  for  freedom;  but 
he  failed  to  see  with  sufficient  clearness  that  liberty  in- 
volves authority,  though  as  men  become  more  enlightened 
they  grow  more  critical  and  appeal  with  increasing  em- 
phasis from  authoritative  organizations  to  the  aboriginal 
seat  of  conscience  in  the  individual  soul.  Hence  the  school, 
where  the  people  are  free  and  intelligent,  strives  to  make 
its  pupils  self-reliant,  self-controlled,  and  rationally 
obedient. 

Herbart  was  influenced  by  Pestalozzi,  and  though  his 
philosophy  is  unsound  he  applied  psychology  to  the  theory 
and  practice  of  teaching  with  true  insight.  He  made  it  plain 
that  the  mind  does  not  gain  strength  and  wisdom  by  seeing 
or  perceiving,  but  by  reacting  on  the  impressions  received 
through  the  senses,  and  by  relating  apparently  separate 
objects  to  the  whole  of  experience,  until  each  is  understood 
to  be  part  of  all,  made  what  it  is  by  causes  that  reach  back 
to  eternity,  itself  a  cause  whose  effects  shall  in  turn  become 
causes  in  an  unending  process.  This  is  Herbart's  doctrine 
of  apperception  which  the  teacher  cannot  meditate  too  at- 
tentively. It  is  a  process,  not  merely  of  identification  or 
classification,  but  one  in  which  the  mind  sees  things  be- 
coming and  follows  them  in  an  endless  course  of  evolution. 
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until  the  interrelation  of  all  things  is  perceived,  and  within 
and  beyond  all,  the  Supreme  Spirit  who  makes,  guides,  con- 
trols, and  harmonizes  all.  The  teacher's  effort  must  be  to 
make  his  pupils  understand  rather  than  to  see  and  re- 
member. 

Herbart's  doctrine  of  interest  and  of  educational  values 
is  suggestive  and  has  compelled  attention  to  questions  which 
contributed  to  the  development  of  educational  ideas  during 
the  last  century.  Not  less  helpful  in  his  recognition  of 
moral  life  as  the  end  of  all  education,  and  of  the  dependence 
of  character  on  thoughts  and  dispositions  which  it  should 
be  the  purpose  of  education  to  make  habitual.  Froebel's 
doctrine  that  education  is  conscious  evolution,  to  promote 
which  the  whole  environment,  spiritual  and  physical,  should 
be  made  to  contribute,  has  had  a  wholesome  influence  on 
pedagogical  thought.  His  kindergarten  idea,  however, 
while  it  springs  from  a  real  view,  easily  leads  to  the  em- 
ployment of  methods  which  stimulate  precociousness,  make 
genuine  work  distasteful,  and  by  confining  the  attention  of 
children  to  the  things  immediately  about  them,  enfeeble  the 
imagination.  There  is  also  danger  of  impoverishing  the 
sources  of  life  by  too  early  and  too  persistent  appeals  to 
self-consciousness. 

The  democratic  movement  which  gave  to  the  nineteenth 
century  its  most  distinctive  feature  sprang  from  an  increas- 
ing sense  of  the  worth  of  the  individual  and  led  to  more 
comprehensive  notions  of  his  rights  and  duties.  Individ- 
ualism in  the  matter  of  education  found  its  completest  ex- 
pression in  the  writings  of  Goethe.  Nature  lays  the  founda- 
tion, and  it  is  each  one's  duty  to  erect  upon  it  the  noblest 
possible  structure. 

Education  is  not  merely  or  chiefly  a  scholastic  affair,  it 
is  a  life-work,  to  be  carried  on  with  unwearying  patience 
until  death  bids  us  cease  or  introduces  us  into  a  world  of 
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diviner  opportunities.  The  wise  and  the  good  are  they  who 
grow  old  still  learning  many  things,  entering  day  by  day 
into  more  vital  communion  with  truth,  beauty,  and  right- 
eousness, gaining  more  and  more  complete  initiation  into 
the  life  of  the  purest,  noblest,  and  strongest  who  have 
thought,  loved,  and  accomplished.  Self-education,  as  a  life- 
duty,  rests  on  the  idea  that  personal  worth  is  the  measure' 
of  all  values  and  the  indispensable  condition  of  genuine  suc- 
cess; on  the  conviction  that  whatever  a  man  may  think  or 
do  or  suffer  is  to  be  considered  good  or  evil  as  it  increases 
or  diminishes  his  personal  worth.  It  is  indeed  the  ideal  of 
philosophers  and  saints  rather  than  that  of  men  engaged 
in  the  ordinary  business  of  the  world.  It  may,  neverthe- 
less, and  doubtless  does  help  to  raise  the  thoughts  and  as- 
pirations of  many  above  the  ordinary  demands  of  their 
occupations  or  professions,  and  so  to  stimulate  them  to 
strive  not  merely  to  gain  a  livelihood  or  a  reputation,  but 
to  live  in  the  mind,  in  the  conscience,  in  the  heart,  and  in 
the  imagination.  It  may  lead  them  to  reflect  on  the  com- 
mon ways  of  men  and  to  gain  insight  into  the  fact  that 
their  failure  to  continue  to  cultivate  and  improve  them- 
selves, when  they  have  quit  school,  is  due  not  so  much  to 
want  of  time  and  opportunity  as  to  lack  of  will  and  energy. 
It  is  the  result  of  the  natural  disinclination  to  make  effort, 
to  foster  interest  in  knowledge  and  virtue  simply  because 
it  is  good  to  know  and  to  be  true  and  strong ;  of  the  tedious- 
ness  of  ceaselessly  trying  to  surpass  one's  self,  to  know 
one's  self,  to  refine  taste,  to  purify  affection,  to  control  de- 
sire, to  see  things  as  they  are,  to  judge  not  by  opinion,  but 
by  evidence ;  to  turn  from  present  enjoyment  in  the  hope  of 
winning  higher  capacity  to  enjoy,  to  prefer  the  society  of 
the  immortal  minds  who  live  in  books  to  games  and  gossip. 
It  is  so  much  easier  to  run  after  pleasure,  to  labor  to  get 
riches  or  position  than  to  devote  one's  self  first  to  the  up- 
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building  of  one's  own  being,  not  doubting  but  whatever 
else  may  be  needful  shall  be  had,  that  it  is  hardly  to  be  ex- 
pected that  the  ideal  of  culture  and  pure  religion  shall 
strongly  appeal  to  the  many.  A  man's  real  world,  never- 
theless, the  world  in  which  he  lives  nobly  or  miserably,  is 
not  that  which  lies  round  about  him,  but  that  which  he 
creates  and  fashions  within  his  soul.  He  may  wear  a  beg- 
gar's rags,  be  a  slave,  an  outcast,  a  prisoner,  and  yet,  in 
virtue  of  the  truth  and  love  which  are  the  substance  of  his 
being,  excel  in  worth  and  dignity,  as  in  the  affection  and 
reverence  of  the  wisest  and  best,  the  favorites  of  fortune 
and  the  children  of  success;  and  it  is  this  ideal  that  must 
be  made  to  gleam  along  the  path  of  the  young,  to  throw 
its  heavenly  light  about  the  home  and  the  school,  if  there 
is  hope  for  better  things,  if  we  are  to  have  not  merely  im- 
proved machines,  but  godlike  men  and  women.  The  in- 
dividual is  at  once  an  end  and  a  means.  He  exists  first 
for  God  and  himself  and  then  for  his  fellow  men,  and  he 
becomes  valuable  to  the  society  by  which  he  is  so  largely 
formed  and  fashioned  in  the  degree  in  which  he  makes  his 
own  life  complete  and  perfect.  He  is  a  whole  and  a  part 
of  the  whole,  and  he  must  continue  to  improve  himself,  if 
he  is  rightly  to  perform  his  functions  as  a  social  being. 
This  principle  applies  universally  and  determines  the  end 
and  aim  of  all  true  education.  It  must  underlie  the  theory 
of  elective  studies,  or  the  result  will  be  fragments  of  men ; 
fine  parts  of  men  rather  than  great  and  noble  personalities. 
The  young  will  be  encouraged  to  move  along  the  lines  of 
least  resistance,  and  the  heroic  temper  and  the  divine  spirit 
which  convert  obstacles  into  opportunities  will  be  wanting. 
They  will  become  impatient  and  strenuous,  eager  and  reck- 
less, but  they  will  not  be  made  capable  of  knowing  and 
loving  the  highest  truth  and  beauty.  We  shall  have  ex- 
perts, but  no  philosophers,  poets,  and  saints.     If  the  pur- 


56  EDUCATION 

pose  be  to  train  for  freedom,  we  must  understand  that  they 
alone  are  freemen  who  free  themselves  from  within ;  if  for 
social  efficiency,  we  must  recognize  that  the  vital,  not  the 
mechanical,  individual  is  able  to  render  the  best  service; 
if  progress  and  the  improvement  of  the  race  be  the  object, 
it  is  evident  that  success  is  to  be  hoped  for  from  men  rather 
than  from  measures. 

The  development  of  educational  thought  in  the  nine- 
teenth century  has  made  plain  the  absolute  worth  of  the 
individual,  and  at  the  same  time  the  vital  union  of  the 
individual  with  the  social  organism,  and  his  consequent 
duty  to  labor  for  the  general  welfare.  It  has  also  brought 
into  fuller  evidence  the  fundamental  truth  that  human 
values  are  moral  values,  that  character,  which  is  the  aim 
and  end,  is  the  result  of  right  doing  far  more  than  of  cor- 
rect thinking.  The  world  each  one  should  labor  to  fashion 
within  himself  is  primarily  and  essentially  a  world  of  right- 
eousness. To  educate,  therefore,  is  not  merely  or  chiefly 
to  inform  the  mind;  it  is  to  strengthen,  direct,  and  con- 
firm the  will ;  to  foster  habits  of  conduct,  to  fashion  to  the 
practice  of  virtue,  to  accustom  the  young  to  take  delight 
in  all  that  is  good  and  beautiful,  to  feel  the  joy  and  happi- 
ness there  is  in  overcoming  passion  and  appetite,  in  tri- 
umphing over  the  inborn  love  of  ease  and  idleness ;  to  taste 
the  sense  of  power  there  is  in  the  play  of  the  higher  facul- 
ties, in  the  self-activity  which  illumines  the  mind,  purifies 
the  heart,  and  raises  the  imagination ;  to  win  them  to  be- 
lieve and  to  know  that  the  best  and  most  useful  things  are 
not  material  but  spiritual, — justice,  honor,  magnanimity, 
truthfulness,  purity,  gentleness,  and  love.  Moral  culture 
should  dominate,  direct,  and  control  the  whole  process  of 
education.  Whatever  the  pupil  does  should  make  him  wiser 
and  better.  His  increasing  knowledge  should  become  the 
basis  of  larger  and  nobler  life.     Each  new  truth  he  comes 
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to  understand  should  teach  him  respect  for  all  truth.  As 
he  gains  deeper  insight  into  science,  literature,  and  art  his 
reverence  and  admiration  for  the  mind  of  man  should  grow 
profounder  and  more  real.  The  triumphs  and  sufferings 
of  heroes  and  saints  should  give  him  higher  aims  and  nobler 
ambitions. 

Whatever,  in  a  word,  be  the  subject  of  his  study,  the  end 
and  result  should  be  increase  of  moral  worth,  improvement 
of  character.  As  he  will  make  little  progress  unless  he 
be  a  lover  of  knowledge,  knowledge  will  render  him  poor 
service  unless  he  be  a  lover  of  virtue. 
^  But  he  cannot  be  a  true  lover  of  virtue  unless  he  be- 
lieves and  feels  that  to  be  virtuous  is  the  greatest  possible 
good  of  man,  whatever  may  be  his  temporal  environment. 
"The  end  of  a  liberal  education,"  says  Plato,  "should  be 
to  enchant  the  soul  of  children,  while  it  is  yet  tender  and 
innocent,  with  the  frequent  repetition  of  beautiful  maxims. 
And  to  embrace  them  all  in  a  single  one,  let  us  say  to  them 
that  the  life  which  is  the  most  just  is  also  the  most  happy 
in  the  judgment  of  God ;  and  not  only  shall  we  speak  truth, 
but  what  we  say  will  enter  more  easily  than  aught  else  into 
the  minds  of  those  whom  it  is  important  that  we  should 
persuade." 

"The  insight,"  says  Dr.  Harris,  "that  God  is  a  free  per- 
son and  essentially  righteous  and  gracious  is  the  arrival  of 
man  at  absolute  knowledge.  For  so  soon  as  one  discovers 
that  absolute  being  must  be  self-active  or  personal  and  that 
to  be  absolute  person  it  must  be  just  and  gracious,  he  has 
arrived  at  the  highest  possible  insight— a  knowing  which 
must  at  the  same  time  be  true  objectively." 

Since  ideas  of  education  are  ideas  of  life,  they  neither 
emerge  nor  become  effective  as  isolated  thoughts  or  frag- 
mentary theories,  but  they  spring  from  a  world-view  and 
are  involved  in  philosophic  systems  which  are  spiritual  or 
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material,  theistic  or  pantheistic,  Christian  or  pagan,  secular 
or  religious.  Since  education  is  for  life,  notions  of  life 
determine  its  processes  and  methods.  What  kind  of  man 
is  the  highest?  What  kind  of  effort  is  most  worthy  of  en- 
couragement? What  is  each  one's  first  and  most  urgent 
business?  Is  the  individual  a  means,  or  an  end,  or  both? 
Shall  the  chief  stress  be  laid  on  the  present  or  on  the  future? 
Does  man  exist  for  this  world  alone  or  is  it  his  duty  to  look 
beyond  and  labor  to  fit  himself  for  the  diviner  existence  to 
which  faith,  hope,  and  love  point?  Is  the  true  ideal  that  of 
pleasure,  or  that  of  virtue  and  power?  These  are  ques- 
tions which  whoever  is  interested  in  education  must  strive 
to  answer  if  he  wishes  to  go  deeper  than  its  devices  and 
technicalities  and  to  gain  insight  into  the  fundamental  truth 
that  human  values  are  moral  values,  and  that  success  or 
failure  is  not  a  matter  of  profit  and  loss,  but  of  inner 
growth  or  decay. 

The  school  is  for  the  sake  of  a  higher,  richer,  better  life, 
for  the  sake  of  conduct,  and  conduct  is  inspired  and  nour- 
ished, not  so  much  by  knowledge  as  by  feeling,  by  faith, 
and  love,  by  the  habitual  contemplation  and  performance, 
not  of  what  is  pleasant  or  profitable,  but  of  what  is  right 
and  holy.  Hence,  if  the  school  is  to  promote  a  higher  life 
it  must  appeal  to  the  consciousness  of  God's  living,  loving 
presence  within  the  soul.  It  must  enable  the  pupil  to  look 
beyond  the  brutal  fact  and  present  advantage  to  truth  and 
final  results,  to  project  his  efforts  and  longings  into  the 
future  in  which  alone  he  can  hope  to  make  his  ideal  real. 
In  all  progressive  movements  man  is  impelled  to  lay  stress 
not  on  what  is,  but  on  what  ought  and  is  to  be.  The  future 
dominates  the  present,  as  the  infinite  the  finite,  the  eternal 
the  temporal ;  and  the  future  for  which  we  hope  and  strive, 
whether  consciously  or  not,  is  not  a  condition  of  body,  but 
a  disposition  of  soul — the  ideal  being  not  abundance  of 
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possessions,  but  a  heavenly  kingdom  in  which  truth,  justice, 
and  love  shall  prevail;  in  which  men  shall  be  godlike,  free, 
wise,  and  blessed.  It  is  not  economic  and  social,  but  spirit- 
ual and  personal ;  not  the  complete  exploitation  and  distri- 
bution of  material  things,  but  illumination  of  mind  and 
elevation  of  soul.  The  supreme  interests  are  those  of  the 
spirit,  for  the  loss  of  which  a  universe  of  matter  could  not 
compensate.  This  is  a  fundamental  principle  of  life  and, 
therefore,  of  education.  Could  some  mighty  genius  reduce 
all  knowledge  to  a  system  and  firmly  grasp  the  whole,  for 
him,  as  for  the  common  man,  the  question  of  vital  and  in- 
finite moment  would  still  be  matters  of  faith  and  hope,  not 
of  knowledge.  The  highest  human  good,  therefore,  is  not 
intellectual  but  moral — a  disposition  of  soul  in  which  a 
divine  faith  and  hope  beget  perfect  love,  manifesting  itself 
in  the  fulfillment  of  righteousness. 

It  is  the  purpose  of  education  to  make  able  men,  to  de- 
velop capacity  to  see  true  and  do  right,  to  educe  faculty 
from  endowment,  will  from  impulse,  intelligence  from  in- 
stinct, but  the  ideal  and  end  must  be  sought  not  in  the  doc- 
trines of  materialism,  commercialism,  or  secularism,  but 
in  faith  in  God  and  in  the  absolute  worth  of  life  when  il- 
lumined and  controlled  by  the  truth  and  love  which  are 
his  being.  In  vain  shall  we  seek  to  prepare  a  more  and 
more  favorable  environment  and  to  give  opportunity  to 
increasing  numbers,  if  man  himself  be  a  creature  of  circum- 
stance, an  excrescence  on  a  dead  universe,  a  disease,  a  phan- 
tom, with  nothing  at  the  core  of  things  to  correspond 
with  his  highest  thoughts  and  deepest  yearning;  if  his 
end  is  as  the  end  of  a  dream  and  all  that  made  him  is  sense- 
less and  void.  If  the  religious  view  of  his  life  is  not  true, 
nothing  is  worth  while,  and  whether  he  take  for  his  guide 
utility  or  worldly  wisdom  or  appetite,  it  matters  h'ttle.  Re- 
ligious consciousness  lies  at  the  heart  of  all  human  con- 
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sciousness,  and  to  it  we  owe  the  deepest  insights  and  the 
divinest  efforts  of  the  race,  as  by  it  the  evolution  of  civiHza- 
tion  has  been  inspired  and  controlled.  The  predominant 
influences  in  history  have  been  and  are  religious  and  econo- 
mic, and  whenever  conflict  has  risen  between  economic 
welfare  and  that  of  loyalty  to  God  and  the  soul,  the  highest, 
the  noblest,  and  the  mightiest  have  preferred  truth  and 
right  to  temporal  success,  and  in  doing  so  have  become 
pioneers  in  the  cause  of  freedom  and  progress.  As  it  is  a 
chief  purpose  of  the  school  to  acquaint  the  individual  with 
the  profoundest  experience  and  the  purest  wisdom  of  the 
race,  religion  and  the  conduct  it  inspires  must  continue  to  be 
its  central  theme.  The  great  human  interests  are  main- 
tained, protected,  and  furthered  by  institutions,  by  the 
family,  the  state,  the  church,  and  the  school,  and  subordi- 
nate to  these  and  in  cooperation  with  them,  by  innumerable 
forms  of  association  which  the  ever-increasing  specializa- 
tion of  civilized  life  calls  into  existence.  The  home  of  the 
modern  world  is  the  outgrowth  of  Christian  ideals  and 
principles.  It  has  been  fashioned  and  safeguarded  by  the 
church,  whose  teachings  establish  its  rights,  its  sacredness 
and  its  mission  to  form  citizens  capable  of  freedom  and  self 
devotion,  who,  while  striving  to  build  here  a  kingdom  oi 
heaven,  live  for  a  higher  world  which  shall  not  pass  away, 
It  is  only  in  such  homes  that  the  true  children  of  God 
are  bred  and  reared ;  and  they  need  to  be  reinforced  by  the 
school  not  less  than  by  the  state  and  the  church.  If  the 
school  ignore  the  principles  which  inform  the  home,  the 
state,  and  the  church,  these  institutions  are  undermined. 
As  the  modern  state  is  conscious  that  without  the  school 
it  cannot  have  intelligent,  capable,  and  patriotic  citizens,  so 
the  church  in  the  modern  age  understands  that  it  requires 
the  cooperation  of  the  school,  if  the  spirit  of  religion,  which 
is  faith,  reverence,  obedience,   self-sacrifice,  purity,  right- 
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eousness,  and  love,  is  to  remain  vital.  As  it  is  the  tendency 
of  the  free  school  to  weaken  the  sense  of  responsibility 
in  parents,  it  is  the  tendency  of  the  religiously  neutral  school 
to  suffer  faith,  reverence,  self-devotion,  purity,  and  love 
to  perish  of  atrophy;  and  a  church  which  is  severed  from 
the  school  loses  its  influence  on  the  home  and  ends  by 
becoming  a  club  for  ethical  culture  or  social  advantage,  as 
a  state  which  is  content  to  exist  without  and  apart  from  the 
school  condemns  itself  to  weakness  and  inferiority.  It 
would  be  as  reasonable  to  maintain  that  the  state  has  no 
need  of  the  school  as  to  hold  that  the  church  does  not  need 
the  school.  Without  the  assistance  of  the  home  and  the 
school  neither  the  state  nor  the  church  can  prosper. 

To  a  life  of  virtue,  freedom,  and  progress  the  church  is 
as  indispensable  as  the  state. 

"The  church,"  says  Dr.  Harris,  "announces  the  divine 
plan  of  the  universe,  the  fundamental  ideal  by  which  all 
things  are  to  be  understood,  the  final  standard  by  which 
all  things  and  events  are  to  be  measured.  This  is  the  most 
educative  of  all  institutions,  because  the  person  who  harbors 
a  religious  ideal  puts  himself  into  the  process  of  applying 
its  standard  to  every  experience  of  life." 

This  standard  must  be  applied  to  the  school,  which  fur- 
nishes to  all  who  pass  through  it  an  experience  that  shapes 
and  colors  the  subsequent  course  of  their  lives.  The  Chris- 
tian religion  is  education, — the  deepest  and  most  far-reach- 
ing educational  force  in  the  world, — the  power  which  more 
than  all  else  originates  and  sustains  the  impulse  to  conduct, 
which  is  three-fourths  of  life.  "The  first  condition  of 
responsiveness  to  religious  influence,"  says  Professor  Pea- 
body,  "is  the  recognition  that  in  their  fundamental  method 
and  final  aim,  religion  and  education  are  essentially  consist- 
ent, coordinate,  mutually  confirmatory,  fundamentally  one." 
If  education  means,  as  President  Butler  afiirms  it  does,  a 
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gradual  adjustment  to  the  spiritual  possessions  of  the  race, 
is  there  doubt  that  the  wealth  of  truth  and  love  revealed  in 
Christ  is  the  most  precious  and  the  most  vital  of  these  pos- 
sessions? Does  He  not  furnish  the  highest  incentive  and 
the  most  effective  aid  to  all  who  would  grow  into  complete- 
ness of  life,  into  the  perfect  image  of  God?  If  intimate  ac- 
quaintance with  the  noblest  who  have  lived,  with  their 
spirit  and  work,  be  a  chief  aim  of  education,  shall  we  ex- 
clude Him  who  more  than  all  heroes,  philosophers,  and 
poets  has  stirred  the  minds,  raised  the  thoughts,  and  puri- 
fied the  affections  of  mankind?  If  in  our  democratic  world 
all  the  institutions  that  educate  are  impelled  by  the  force 
of  public  opinion  to  train  to  social  service,  to  emphasize 
the  truth  that  no  one  can  be  wise  or  good  or  great  or  happy 
for  himself  but  only  in  loving,  helpful  association  v^ith  his 
fellows,  where  shall  we  find  an  example  so  high  or  an  in- 
centive so  strong  as  in  the  life  of  Him  who  came  not  to  be 
ministered  to  but  to  serve;  who  made  the  love  of  others 
the  test  and  proof  of  spiritual  kinship  with  himself?  If 
our  sympathy  for  children,  for  the  multitudes  who  are  still 
condemned  to  drudgery,  to  sacrifice  the  sweetness  and  joy 
of  life  that  the  few  may  be  surfeited  with  luxuries,  is  genu- 
ine, how  is  it  possible  that  in  the  formative  and  decisive 
period  of  human  existence  we  should  deliberately  shut  them 
out,  in  any  of  the  processes  of  education,  from  the  mind 
and  heart  of  Him  who  is  the  world's  great  lover  of  children 
and  of  the  poor? 

Shall  we  in  our  schools  set  aside  days  to  commemorate 
some  mediocre  patriot,  poet,  or  orator,  and  make  it  an  of- 
fense there  to  do  homage  to  Him  who  has  given  His  name 
to  our  civilization,  who  has  uplighted  morality  with  an  un- 
exampled splendor,  who  has  inspired  a  sympathy  and  love 
for  man  which  has  transformed  the  life  of  the  race,  who 
has  made  childhood  sacred,  and  raised  woman  to  a  throne 
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whereon  the  noblest  must  forever  do  her  reverence,  in 
whom  greatness  of  thought  was  wedded  to  greatness  of 
soul  in  a  supreme  degree,  who  in  Himself  more  than  in  the 
doctrines  He  teaches  is  truth  and  goodness  and  beauty? 

Education  is  the  soul's  response  to  God's  appeal  to  make 
itself  like  unto  Him,  self-active,  knowing,  wise,  strong, 
loving,  and  fair;  and  the  permanent  example  of  the  most 
complete  hearkening  to  this  appeal  is  the  life  and  teaching 
of  Christ.  He  moves  on  the  plane  on  which  the  lot  of  the 
lowliest  is  cast,  and  He  lives  on  heights  to  which  saints  and 
philosophers  can  attain  but  at  momentary  intervals. 

The  infinite  power  of  the  brave  and  the  good  to  dare  and 
to  suffer  reveals  God  to  us  more  than  the  unimaginable 
force  and  splendor  of  millions  of  suns ;  it  manifests  to  us 
that  the  spirit  of  man  is  of  higher  quality  and  greater  worth 
than  a  universe  of  atoms.  It  is  forgetfulness  of  this  that 
makes  us  victims  of  schemes  and  devices,  gliders  over  the 
surfaces  of  thing;s,  incapable  of  thinking  or  loving  or  do- 
ing what  has  everlasting  value,  become  as  traders  for  whom 
the  market  fixes  the  standard  of  worth,  for  which  success 
is  more  than  the  soul,  who  lack  the  spiritual  mind  which 
is  the  highest  educational  force  and  influence.  Teachers 
who  fail  to  see  all  things  in  the  light  of  eternity  and  in  the 
omnipresence  of  God  are  but  servants  of  idols.  They  drift 
toward  mechanical  methods,  appeal  chiefly  to  the  arith- 
metical and  calculating  understanding,  leaving  the  faculty 
for  divine  thoughts  and  infinite  hopes  to  perish  of  atrophy. 
They  form  tradesmen,  artisans,  schemers,  and  politicians, 
not  men  who  live  in  the  inner  sanctuary  of  conscience  and 
draw  sustenance  from  the  eternal  unseen  world  of  truth 
and  love,  where  commercial  standards  have  no  significance 
or  application. 

To  educate  is  to  labor  for  the  greatest  happiness  of  each 
and  of  all  in  the  sense  in  which  happiness  is  indistinguish- 
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able  from  wisdom,  holiness,  and  love.  It  is  to  accustom 
to  think,  to  meditate,  to  give  heed  to  the  voice  of  reason 
and  conscience,  to  withdraw  from  the  noise  of  life  and  the 
tumult  of  passion,  that  this  voice  may  be  heard  in  all  its 
depth  and  purity.  It  is  to  store  the  mind  with  true  princi- 
ples of  conduct  and  to  create  habits  of  right  thought  and 
action.  It  is  first  of  all  a  work  of  religion  and  morality, 
of  intelligence  and  wisdom,  of  sympathy  and  love. 

The  ideal  of  utility  certainly  is  applicable  to  human  life 
in  a  thousand  beneficent  ways,  and  may  illumine  the  path  of 
the  noblest.  It  adds  a  general  principle  to  knowledge  and 
is  of  advantage  to  the  whole  world.  But  it  is  only  an  aspect 
of  the  truth.  All  things  exist  for  those  who  know  how  to 
make  use  of  them,  and  their  true  and  highest  use  is  to  min- 
ister not  to  appetite  but  to  reason,  not  to  instinct  but  to 
conscience,  to  the  human,  not  to  the  animal.  Right  is 
higher  than  might,  goodness  than  success,  love  than  lust. 
There  is  no  more  doubt  that  falsehood,  dishonesty,  and  im- 
purity are  wrong  than  that  bodies  are  controlled  by  the  law 
of  gravitation,  or  that  moral  truth  is  of  infinitely  greater 
import  to  the  spirit  which  is  a  man's  self  than  is  the  physical 
fact.  No  one  really  believes  that  a  bad  man  can  be  happy 
here  or  hereafter,  and  the  higher  our  view  of  life  the  less 
we  think  of  our  pleasures  and  interests. 

It  is  only  when  he  walks  in  the  light  of  this  ideal  that 
the  teacher  is  uplifted  by  a  profound  and  abiding  enthu- 
siasm for  his  work,  which  he  feels  to  be  a  cooperation  with 
God  for  the  salvation  of  men.  The  greatest  of  educational 
problems  is  how  to  induce  the  best  men  and  women  to  make 
teaching  their  life-calling;  and  it  is  the  most  difficult. 

If  considered  merely  as  a  career  many  more  inviting 
ways  open  before  the  eager  eyes  of  the  young  who  have 
brave  hearts  and  lofty  aims.  For  the  most  part  the  teach- 
er's task  begins  and  ends  with  drudgery.    It  is  monotonous. 
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wearisome,  ungrateful,  and  obscure.  He  must  himself 
create  the  taste  and  the  ability  in  those  he  instructs  to  ap- 
preciate the  good  he  does  them ;  and  when  appreciation 
comes  it  is  like  hope  deferred.  He  is  tired  and  outworn  and 
no  longer  cares.  His  very  soul  has  become  subdued  to  the 
crude  brains  he  has  so  long  labored  to  suffuse  with  light 
and  to  open  to  all  the  glories  of  heaven  and  earth.  How 
shall  he  persevere,  how  shall  he  become  daily  self-surpassed, 
how  shall  he  retain  the  freshness  and  elasticity  of  youth 
in  the  dull  air  and  routine  of  the  schoolroom?  Will  it  be 
possible  for  him  to  keep  alive  faith  in  the  potency  and  benefi- 
cence of  education  ?  Will  not  the  power  to  vivify,  to  create 
life  under  the  ribs  of  death,  depart  from  him,  and  be  de- 
graded to  the  function  of  an  attendant  upon  a  machine? 

Surely  this  will  be  the  result  if  freedom  of  the  soul  is 
denied  to  him,  if  he  is  forbidden  to  impart  the  fruits  of  his 
holiest  and  most  helpful  experience,  the  thoughts  he  most 
loves,  the  hopes  he  most  cherishes,  the  very  life  which  is 
his  strength  and  joy. 

The  great  educators  have  not  striven  to  make  earth  a 
lubberland,  but  to  found  here  a  kingdom  of  heaven  wherein 
truth,  justice,  and  love  should  prevail ;  wherein  men  should 
do  the  will  of  God,  as  in  unseen  worlds  it  is  done  by  higher 
beings  unhindered  and  untempted  by  human  weaknesses 
and  passions.  They  are  the  world's  guides,  the  saviors,  the 
inspirers  of  the  multitude  the  leaders  out  of  captivity  and 
bondage. 

An  infinite  hope  has  descended  upon  the  world,  un- 
dreamed of  by  the  philosophy  of  Greece,  and  like  the  mem- 
ory of  most  blessed  days,  or  like  remorse,  it  cannot  die. 
Individuals  may  become  atheists  and  materialists,  but  the 
mind  and  heart  of  Christendom  can  never  abandon  faith  in 
God  who  knows  and  loves  and  is  good,  and  in  the  immortal 
soul  of  man.     The  wisest  and  the  best  will  not  cease  to 
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yearn  and  to  labor  for  the  coming  of  His  kingdom  on  eaith. 
In  the  growth  of  science,  in  the  spread  of  knowledge,  in 
the  increase  of  liberty  and  opportunity  they  will  see  the 
fuller  manifestation  of  the  divine  purpose.  But  as  the 
life  of  the  individual  would  be  empty  and  meaningless  if 
this  world  were  all,  so  the  race  itself  becomes  insignificant, 
if  beginning  on  a  cooling  spall  it  is  to  be  extinguished  ut- 
terly on  a  frozen  rock.  It  is  in  the  power  of  individuals, 
and  of  classes  of  people  even,  to  smother  the  soul  in  sensual 
indulgence,  or  to  stifle  the  voice  of  conscience  in  the  mad 
struggle  for  gain,  but  the  summit  on  which  Christ  lived 
and  died  and  re-lived,  once  having  been  attained,  mankind 
can  never  again  in  contentment  and  tranquillity  satisfy 
themselves  with  lower  things.  This  faith  lies  at  the  root 
of  modern  civilization.  It  is  the  vital  principle  of  the  Chris- 
tian home  and  the  Christian  church;  and  if  the  state  and  the 
school  organize  themselves  on  a  purely  secular  or  utili- 
tarian basis,  our  social  and  political  life  will  undergo  a 
radical  change.  We  may  increase  our  commercial  efficiency ; 
may  so  manipulate  the  natural  resources  of  our  continent 
that  the  markets  of  the  world  shall  pay  tribute  to  us;  we 
may  heighten  the  level  of  intelligence  and  raise  the  stand- 
ard of  living  for  the  multitude,  but  little  by  little  we  shall 
lose  the  power  to  believe  in  the  absolute  worth  of  truth 
and  goodness  and  beauty,  of  justice  and  purity  and  love. 
We  shall  become  the  richest  of  nations,  but  shall  have  no 
supreme  men  and  women.  The  poet's  vision,  the  saint's 
rapture,  and  the  patriot's  lofty  mind  shall  be  made  impos- 
sible. Existence  will  cease  for  us  to  have  a  spiritual  con- 
tent, and  we  shall  come  to  hold  that  a  man's  life  consists 
in  the  abundance  of  the  things  he  possesses,  and  not  in  the 
faith,  hope,  and  righteousness  which  make  him  a  child  of 
God  and  a  dweller  in  eternal  worlds. 
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Were  it  possible  for  some  eighteenth-century  observer 
of  men  and  manners — say,  for  Addison  or  Bishop  Butler  or 
Dr.  Johnson — to  return  to  life  in  order  to  study  the  educa- 
tional principles  and  practice  of  the  more  democratic  com- 
munities of  the  present  day,  he  would  probably  dwell  on 
six  things  as  being  (apart  from  those  changes  in  courses 
of  instruction  which  are  due  to  the  progress  of  physical  and 
historical  science)  the  most  conspicuous  points  of  difference 
between  the  old  order  as  he  knew  it  and  that  which  now 
prevails.  He  would  note,  first  of  all,  that  the  public  schools 
open  up  for  the  children  of  the  masses  of  the  people  a  range 
of  individual  opportunity  which  in  extent  and  in  stimulat- 
ing variety  goes  beyond  any  precedent  in  history.  Sec- 
ondly, he  would  observe,  with  surprise  though  not  necessa- 
rily with  approval,  that  school  discipline,  especially  on  its 
physical  side,  has  lost  its  former  severity  of  application. 
Thirdly,  he  would  stand  amazed  at  the  effective  recognition 
which  has  been  given  to  the  claims  of  women  to  intellectual 
self-development.     Fourthly,  he  would  find,  in  all  grades 
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of  education  from  the  kindergarten  to  the  university,  the 
teacher's  calHng  regarded  with  greatly  increased  honor  and 
consideration.  Fifthly,  he  would  be  impressed  by  the  suc- 
cessful assertion  by  the  secular  state  of  the  right  to  impress 
an  ideal  of  life  upon  the  consciousness  of  the  rising  gen- 
eration. And  sixthly,  he  would  justly  conclude  from  the 
amount  of  our  educational  discussion  and  from  the  scale 
of  public  educational  expenditure  that  the  present  genera- 
tion attaches  to  the  school,  as  a  factor  in  social  culture,  an 
importance  which  was  foreign  to  the  habitual  thought  of 
his  own  time. 

In  bringing  about  this  great  change  of  opinion  four  na- 
tions have  borne  an  especially  brilliant  part — France,  Ger- 
many, Switzerland,  and  the  United  States  of  America. 
Without  Rousseau  and  the  ethical  and  social  ferment  of  the 
Revolution;  without  Kant,  Fichte,  and  Humboldt,  not  to 
speak  of  Froebel  and  of  Herbart;  without  the  genius  of 
Pestalozzi  and  his  self-sacrifice  at  Stanz ;  without  the  high 
Puritan  tradition  of  New  England;  without  the  illumina- 
tion of  Franklin's  common  sense;  without  the  logical 
audacity  of  Jefferson ;  without  Washington's  measured 
warning ;  without  Horace  Mann's  missionary  enthusiasm ; 
without  Emerson's  profound  insight  into  the  deeper  obliga- 
tions of  democracy,  the  world  would  have  won  its  way 
far  more  slowly  to  the  modern  conception  of  the  public 
school.  The  value  of  these  confluent  forces  and  the  subtle 
outcome  of  their  interaction  upon  one  another  impress 
themselves  upon  the  mind  of  the  student  of  the  history  of 
educational  ideals,  and  of  the  struggle  of  those  ideals  to 
get  themselves  realized  in  institutional  life  and  in  public 
administration.  Not  least  is  this  so  when  the  work  of  the 
student  lies,  as  does  my  own,  in  a  country  which  is  under 
heavy  obligation  alike  to  French,  to  German,  to  Swiss,  and 
to  American  educational  effort,  and  which  nevertheless  has 
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found  in  no  one  of  them  singly  the  precise  formula  of  a 
remedy  for  its  own  special  educational  needs. 

Is  there  not  often  a  delusive  simplicity  in  too  highly  gen- 
eralized discussions  of  the  worth  of  the  elementary  school  ? 
The  elementary-school  problem  in  the  modern  state  is  not 
one  problem,  but  a  conglomerate  of  problems.  May  we  not 
say  that  educational  progress  will  lie  in  the  direction  of 
differentiation  of  schools  with  definite  regard  to  different 
types  of  future  calling  in  the  body  politic,  and  to  different 
kinds  of  social  need,  rather  than  in  the  assimilation  of  all 
the  public  elementary  schools  in  a  community  to  one  gen- 
eral form,  whether  in  respect  to  discipline  (some  schools 
need  a  stricter  discipline  than  others),  to  balance  of  studies 
or  to  internal  organization?  Differentiation  of  schools 
within  a  general  framework  of  administration  unity  seems 
necessary  if  the  elementary  schools  are  to  grapple  with  the 
complex  needs  of  modern  and  especially  with  those  of  city 
communities.  (This  view  is  confirmed  by  the  fact  that  in 
the  sphere  of  high-school  education  there  is  a  similar  ten- 
dency towards  differentiation  of  aims.) 

Another  obstacle  to  educational  progress  has  lain  in  the 
too  common  habit  of  regarding  the  school  as  if  it  were  al- 
most an  end  in  itself,  and  in  artificially  separating  our  study 
of  the  specifically  school  problems  from  the  study  of  the 
other  sociological  and  economic  questions  which  are  in  fact 
intimately  connected  with  it. 

The  study  of  educational  science  stands  In  very  close  re- 
lationship to  sociology,  to  biology,  to  physiology,  to  the 
science  of  public  health,  to  economics,  and  to  politics,  as 
well  as  to  psychology,  ethics,  and  religion.  Nor  can  it  dis- 
pense with  the  aid  of  political  and  economic  history  as 
throwing  light  upon  the  course  of  the  development  of  vari- 
ous forms  of  corporate  life,  while  the  comparative  study 
of  racial  characteristics  is  needed  in  order  to  a  judgment 
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concerning  the  type  of  education  which  is  likely  to  be  more 
appropriate  to  the  particular  group  or  people  under  review. 
But  school  problems  have  been  too  rarely  regarded  in  re- 
lation to   their  social  context.  Different  branches  of  social  ef- 
fort and  of  social  administration  have  been  kept  too  often  in 
an  unfruitful  and  unscientific  separation  from  one  another. 
There  has  been  a  false  kind  of  specialization  of  thought  and 
of  practical  treatment  in  the  common  handling  of  school 
problems.     Too  little  synthetic  thought  has  been  devoted 
to  the  relationship  between  specifically  school  problems  and 
the  general  social  welfare  of  the  community,  including  the 
life-needs,  other  than   individualistically  economic,  of  the 
different  categories  of  pupils  in  the  schools.     The  result 
is  that  in  educational  investigation  we  have  failed  to  make 
the  most  profitable  use  of  much  already  accessible  social 
experience,  and  many  workers  in  other  parts  of  the  socio- 
logical field  have,  in  their  turn,  omitted  to  give  the  necessary 
special  study  to  the  technical  problems  of  the  school.    There 
has  been  too  much  undiscriminating  generalization  and  too 
little  scientifically  planned  analysis  of  the  diverse  problems 
which  lie  concealed  under  the  apparent  unity  of  the  ele- 
mentary-school  question.      Specialization  within   arbitrary 
limits  has  defeated  its  own  object  and  has  held  us  back 
from  the  course  of  conjoint  investigation  over  the  whole 
field  of  action  which  must  precede  successful  synthesis  and 
which  alone  can  lead  us  to  the  attainment  of  more  precise 
social  aims  in  administrative  and  educational  reform.     Hap- 
pily, there  is  now  noticeable  all  over  the  world  a  distinct 
movement  towards  less  separatism  in  our  treatment  of  the 
school  problem.     We  observe  everywhere,  and  not  least  in 
America,  an  effort  in  the  direction  of  more  synthetic  inquiry 
into  the  relationship  between  school  work  and  other  de- 
partments  of   social  activity.     But   so  little  has  yet  been 
done  to  bring  our  knowledge  of  educational  history  into 
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its  true  relation  to  the  history  of  economic  and  social  de- 
velopment, and  we  are  still  so  far  from  having  brought 
into  the  common  stock  our  educational  experience  and  ob- 
servations and  the  experience  and  observations  gained  in 
other  departments  of  sociological  inquiry,  that  we  are  not  yet 
in  possession  of  the  materials  upon  which  alone  we  could 
venture  to  build  up  a  consistent  and  accurately  classified 
theory  of  educational  aims  and  practice,  adjusted  to  the 
diverse  and  perplexing  needs  of  modern  life.  Hence  it  is 
prudent  to  regard  much  of  our  present  practice  as  provi- 
sional and  as  likely  to  require  considerable  revision  when 
more  has  been  done  to  coordinate  the  experience  already 
Sfained  in  our  own  and  other  related  branches  of  social 
effort,  and  when  the  time  has  come  to  draw  confident  con- 
clusions from  a  wide  range  of  skillfully  planned  educational 
experiments. 

From  this  point  of  view,  the  highest  significance  of  the 
current  modern  conception  of  the  public  school  seems  to 
lie  less  in  what  it  has  already  achieved,  great  though  that 
achievement  has  been,  than  in  the  certainty  of  the  further 
changes  to  which  it  promises  to  lead.  In  few  parts  of  the 
field  of  social  regulation  must  the  student-administrator 
feel  himself  further  from  his  final  conclusions  than  in  the 
matter  of  public  education.  The  subject  of  his  study  is 
vast,  iridescent  with  incessant  change,  and  still  largely  un- 
explored. Some  of  the  factors  are  hidden  in  their  opera- 
tion, elusive  of  exact  analysis,  and  necessarily  slow  in  pro- 
ducing their  effects.  The  sciences  from  which  he  must  de- 
rive some  of  his  guiding  principles  are  themselves  germinat- 
ing afresh.  Moreover,  education,  in  any  full  sense  of  the 
word,  involves  a  social  ideal.  It  postulates  a  stable  social 
structure.  It  operates  through  a  variety  of  influences,  only 
some  of  which  are,  or  can  be,  concentrated  in  the  work  of 
the  school.    But  at  the  present  time  we  are  but  feeling  our 


73  THE  SCHOOL 

way  toward  some  firmer  and  less  fluctuating  form  of  social 
organization.  It  is  impossible  to  predict  the  outcome  of 
the  stupendous  forces,  economic  and  emotional,  which  are 
now  stirring  the  world  to  its  depths.  Educational  organi- 
zation follows  great  intellectual  and  social  movements  after 
an  interval,  and  attempts  to  carry  out  their  main  idea.  It 
was  so  at  the  time  of  the  Renaissance  and  at  the  Reforma- 
tion. At  the  present  time  educational  thought  faithfully 
reflects  the  welter  of  conflicting  ideas  in  which  we  live. 

During  the  past  half  century  the  most  characteristic 
achievement  of  the  public  elementary  school,  in  its  best 
democratic  form,  has  been  its  work  of  social  liberation  and 
of  social  encouragement.  It  has  opened  new  avenues  of 
hope,  new  opportunities  of  self-realization.  Its  economic 
service  to  the  world,  at  a  period  when  individual  buoyancy 
and  initiative  were  especially  needed,  has  been  immense. 

But  still  greater  has  been  its  service  in  stimulating  a  be- 
lief in  ideals  among  great  multitudes  of  people,  who  would 
otherwise  have  been  in  grave  danger  of  falling  into  a  state 
of  intellectual  indifference  bordering  upon  materialism.  At 
a  period  of  rapid  intellectual  and  social  transition  it  has 
furnished  new  motives  of  action,  new  hopes  for  the  future. 
It  has  helped  forward  those  who  were  economically  and 
morally  strong  enough  to  avail  themselves  of  the  new  op- 
portunities to  which  it  opened  the  door.  It  has  scoured 
away  many  prejudices  and  obsolete  distinctions.  It  has 
cleared  the  ground  for  new  foundations.  But  its  work  has 
been  least  successful  among  the  morally  weak  and  among 
those  lacking  vigor  of  personal  initiative.  Its  influence  has 
been  first  assimilative  and  then  selective,  but  not  in  the  high- 
est sense  socially  coordinating.  It  has  drawn  forth  from 
the  masses  the  most  vigorous  individuals  and  given  them  an 
entirely  new  start  toward  personal  independence  and  pros- 
perity.   But  it  has  left  a  great  residuum,  and  for  the  educa- 
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tional  treatment  of  that  residual  social  deposit  it  seems  de- 
sirable that  measures  should  be  taken  very  different  from 
those  which  have  proved  themselves  appropriate  to  the  needs 
of  the  more  vigorous.  In  dealing  with  the  residual  deposit 
which  consists  of  the  physically  or  mentally  deteriorate,  the 
time  seems  to  have  come,  especially  in  the  great  centres  of 
population,  for  a  more  deliberate  or  far-reaching  attempt  to 
reconstruct  for  them  a  new  social  order  upon  the  basis  of 
a  more  scientific  organization  and  of  a  more  provident  dis- 
cipline planned  in  the  interests  of  collective,  or  at  least  of 
corporate,  well-being.  In  our  educational  policy  we  seem 
to  have  reached  the  point  at  which  it  is  necessary  to  dis- 
criminate between  the  needs  of  the  vigorous  and  of  the 
deteriorate.  For  the  former  it  is  sufficient  and  prudent  to 
provide  an  educational  system  which  postulates  a  good 
home  environment,  adequate  nutrition,  and  a  healthy 
physique,  and  which,  therefore,  relies  with  confidence  upon 
methods  which  stimulate  individuality  and  open  the  win- 
dows of  new  and  varied  opportunity.  But  for  the  residuum 
of  deteriorates  a  very  different  and  more  comprehensive 
course  of  treatment  seems  necessary. 

One  danger  of  the  situation  is  lest  there  should  now  be- 
gin in  some  countries  a  too  sweeping  reaction  against  the 
individualizing  tendency  of  the  best  democratic  elementary 
education  and  lest,  with  the  needs  of  the  deteriorates  too 
exclusively  in  their  mind,  some  administrators  should  at- 
tempt to  curtail  the  freedom  and  intellectual  activities  of  the 
elementary  schools  as  a  whole  (eminently  well  suited  as  they 
are  to  help  forward  those  children  who  are  fitted  by  natural 
endowment  and  other  circumstances  to  take  advantage 
of  them),  in  order  to  impress  upon  the  whole  elementary- 
school  system  a  form  more  appropriate  to  the  needs  of  the 
physically  and  intellectually  deteriorate.  This  danger  is  in- 
creased by  the  fact  that  many  earnest  social  workers  have, 
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in  the  nature  of  things,  been  absorbed  in  their  labors  among 
the  deteriorates,  and  have  been  impressed  by  the  frequent 
failure  of  the  present  school  system  to  supply  the  kind  of 
moral  and  physical  discipline  which  the  deteriorates  require. 
Such  workers,  while  speaking  with  just  authority  about  the 
needs  of  that  section  of  the  population  with  which  their 
labors  have  been  concerned,  have  often  had  comparatively 
little  time  to  observe  with  equal  thoroughness  the  very  dif- 
ferent effects  of  the  schools  upon  the  numerically  larger  ag- 
gregate of  vigorous  children  and  families.  Hence  it  is 
possible  that  some  devoted  and  high-minded  philanthropists 
might,  with  the  best  intentions,  favor  a  change  in  educa- 
tional policy  which  would  be  hurtful  to  the  interests  of  the 
community  as  a  whole,  though  well  calculated  to  supply  a 
more  formative  discipline  for  the  physically  and  intellect- 
ually deteriorate.  Is  there  not  need  for  the  most  careful 
discrimination  between  the  educational  needs  of  different 
classes  of  the  community,  which  are  sometimes  spoken  of 
too  much  in  the  lump?  Equally  careful  should  be  the  dis- 
crimination exercised  in  judging  the  different  educational 
needs  of  members  of  the  same  family.  It  is  perilous  to  al- 
low a  great  mass  of  deteriorates  to  form  itself  in  our  mod- 
ern cities,  but  in  the  long  run  it  would  be  far  more  perilous 
to  deprive  the  whole  elementary-school  system  of  its  strong 
individualizing  power.  Let  us  deal  with  the  deteriorates 
as  a  problem  which,  though  appalling  in  its  magnitude,  is 
nevertheless  the  problem  of  a  minority.  For  the  non- 
deteriorate  that  system  of  public  elementary  education  will, 
in  the  long  run,  continue  to  produce  the  best  results,  which 
stimulates  individuality  and  which,  while  laying  great  stress 
upon  the  inculcation  of  social  duty,  relies  in  the  last  resort 
upon  the  moral  and  intellectual  vigor  of  the  child  itself. 
The  highest  aim  of  a  great  system  of  popular  education  is 
not  to  mold  multitudes  of  men  to  one  pattern.     Its  ideal 
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Abelard,  the  famous  French  scholar,  was  born  at  Palais,  near  Nantes,  in  1079. 
He  became  so  celebrated  for  his  learning  and  genius  that  he  was  induced  to  open  a 
school  in  Paris  in  1103,  where  he  lectured  on  Philosophy,  Theology  and  Logic  with 
great  success.  He  was  the  first  who  applied  pliilosophical  criticism  to  theology, 
riis  romantic  love  afl'air  with  Heloise  lias  contributed  largely,  however,  in  making 
his  name  famous  in  modern  literature.  Abelard  died  under  charge  of  heresy  in 
1142,  and  was  buried  in  the  Paraclete,  which  he  had  made  a  convent  with  Heloise  as 
the  Abbess.  Heloise  survived  till  1164,  and  was  also  laid  to  rest  in  the  Paraclete.  In 
1817  the  ashes  of  Abelard  and  Heloise  were  removed  to  the  cemetery  of  Pere  la 
Chaise. 
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is  not  blind  submission  to  rules  imposed  from  without,  but 
willing  and  intelligent  obedience  to  a  noble  and  self-chosen 
way  of  human  life.  From  this  point  of  view  an  ideal  of 
educational  uniformity,  in  any  stratum  of  national  instruc- 
tion, is  (I  would  submit)  a  wrong  ideal,  whether  it  be  set 
up  by  an  ecclesiastical  organization  or  by  the  secular  state. 
Within  the  broad  framework  of  allegiance  to  the  state  we 
need  abundant  variety  of  educational  tradition  and  experi- 
ment. The  chief  task  of  the  school  is,  surely,  to  bring 
about,  through  the  quickening  of  individual  powers,  a 
greater  readiness  to  give  each  his  best  to  the  common  good, 
and  yet  so  to  shape  for  each  the  ideal  of  public  welfare  as  to 
enhance  men's  reverence  for  the  rights  of  the  individual 
conscience  and  to  give  them  a  clearer  understanding  of  the 
worth  of  sturdy  personal  character,  of  stability  of  moral 
principle,  and  of  brave  initiative.  From  this  point  of  view 
the  course  of  training  which  popular  education  should  en- 
deavor to  provide  is  one  which  would  jealously  guard  the 
exercise  of  the  individual  judgment  without  which  no  real 
progress  is  permanently  possible,  while  at  the  same  time 
insisting  on  due  obedience  to  the  teacher's  authority  and 
fostering  a  desire  to  subordinate  selfish  aims  to  public  in- 
terests and  to  corporate  needs.  All  true  education  is  thus 
a  combination  of  opposites.  It  seeks  neither  to  absorb 
men's  minds  in  mundane  or  material  things,  nor  yet  shut 
them  out  from  bearing  a  vigorous  part  in  the  practical  ac- 
tivities of  the  modern  world.  It  would  teach  men  to  be 
true  to  both  sides  of  the  truth.  If  it  fosters  an  untempered 
and  arrogant  individualism,  it  is  false  to  its  trust,  but  not 
less  false  if,  rushing  to  the  other  extreme,  it  were  to  seek 
to  inculcate  passive  obedience  to  some  social  or  intellectual 
theory,  imposed  dogmatically  by  rulers  who,  however  sci- 
entific, yet  denied  the  right  of  criticism,  of  protest,  and  of 
practical  dissent. 
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II 

The  enormous  difficulty  of  accomplishing  this  educa- 
tional task  in  the  circumstances  in  which  the  work  has  to 
be  done,  and  wdth  the  instruments  available  for  the  pur- 
pose, must  fill  every  student  of  the  subject  with  some  mis- 
giving and  concern.  Nor  is  the  difficulty  materially  les- 
sened when  we  take  into  account  the  fact  that  all  that  the 
school  in  its  specific  sense  can  at  best  be  expected  to  ac- 
complish is  to  set  its  pupils  on  the  road  to  getting  for  them- 
selves intellectual  and  moral  benefit  from  the  much  longer 
course  of  education  which  awaits  them,  when  school  days 
are  over,  in  the  real  tasks  of  life.  Yet  at  the  very  time 
when  the  student  of  education  has  come  to  realize  more 
vividly  than  ever  before  the  intricacy  and  incalculable  dif- 
ficulty of  the  higher  work  of  the  school,  the  great  mass 
of  every  free  people  is  evincing  to  a  degree  hitherto  unpar- 
alleled its  belief  in  the  value  of  popular  education  and  its 
readiness  to  make  large  sacrifices  for  its  extension  and  im- 
provement. Such  confidence  as  this  has  not  been  lightly 
won.  That  it  should  be  thus  displayed  with  evident  sin- 
cerity, and  on  so  vast  a  scale,  is  in  itself  a  proof  that  popular 
education  has  already  achieved  a  colossal  work.  At  a  period 
of  unexampled  economic  development  it  has  furnished  to 
the  strong  and  energetic  (to  take  the  matter  as  it  should 
be  taken,  at  its  best)  with  a  keener  perception  of  personal 
opportunity,  with  some  of  the  means  of  seizing  those  op- 
portunities, and  (what  is  of  high  economic  and  often  of 
moral  worth)  with  self-confidence  and  bright  hopes  for  the 
future.  To  have  done  this,  at  such  a  crisis  and  on  so  vast 
a  scale,  is  an  epoch-making  work  and  one  of  which  the 
benefits  far  transcend  the  accompanying  disadvantages. 
To  many  thousand  humble  homes  on  either  side  of  the  At- 
lantic there  has  come  after  long  and  bitter  discouragement 
a  ray  of  bright  hope  from  the  American  public  school. 
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But  this  quickening-  sense  of  new  economic  opportunity 
does  not  alone  explain  the  modern  belief  in  the  virtues  of 
public  education  freely  open  to  the  masses  of  the  people. 
Does  there  not  also  lie  behind  that  belief  a  more  subtle 
cause?  Shall  we  be  wrong  in  tracing  it  back  in  part  to 
something  not  less  fundamental  than  eagerness  for  new 
economic  opportunities,  namely,  to  an  instinctive  sense  of 
need  of  something  which  may  fill  the  place  of  those  tradi- 
tional and  less  conscious  processes  of  social  education  now 
in  swift  decay?  The  critical  movement  in  thought  and  the 
revolution  in  economic  processes  have  profoundly  shaken 
the  old  order  of  ideas,  and  with  them  the  various  estab- 
lished traditions  of  social  conduct  which  in  considerable 
measure  rested  upon  them  and  had  grown  out  of  them. 
To  the  great  majority  of  human  beings  the  firmest  kind  of 
education  is  that  which  results  from  the  impalpable  but 
steady  influence  of  a  stable  social  environment.  The  silent 
pressure  of  such  an  environment  molds  the  thoughts,  di- 
rects the  sympathies,  shapes  the  purpose,  upholds  the  will, 
and  fixes  the  way  of  life.  Such  an  environment  embodies  a 
long  tradition.  It  is  venerable  with  precedent  and  tough 
with  habit.  At  its  best  it  is  consecrated  by  a  thousand  pic- 
tures, and  means  brotherhood,  loyalty  to  a  beloved  tradi- 
tion, and  memories  hallowed  by  death.  But  much  of  this 
educational  inheritance  the  stress  and  changes  of  our  mod- 
ern life  have  weathered  away.  The  disappearance  of  the 
old  order  in  its  thousand  different  forms  and  implications 
was  inevitable.  Often  its  disappearance  was  a  boon,  but 
sometimes  an  incalculable  loss.  And  much  of  the  great  devel- 
opment of  popular  education  from  the  time  of  Pestalozzi  on- 
wards has  been  due  to  an  effort,  often  conscious,  sometimes 
instinctive,  to  repair,  if  it  be  possible,  this  loss  of  the  old 
upholding  environment  by  the  more  deliberate  efforts  of 
the   school.     The   relative   importance   of   the  school   has 
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grown  through  the  decay  of  other  forms  of  virtually  educa- 
tional tradition.  If  the  aim  of  education  is  to  prepare  a 
child  for  the  life  which  he  will  have  to  live,  increase  of 
schools  does  not  necessarily  mean  a  proportionate  increase 
of  real  education.  What  existed  before  may  have  been 
in  a  true  sense  education,  though  less  intellectual  in  form 
and  less  organized  in  its  presentation. 

Ill 

If  we  examine  the  great  educational  traditions  or  school 
systems  of  the  medieval  and  modern  world,  we  find  that 
they  fall  into  six  main  groups  according  to  their  dominant 
purpose. 

(1)  The  chief  design  of  some  of  them  has  been  to  ini- 
tiate their  pupils  into  the  manners,  the  tone  of  thought,  and 
the  point  of  view,  as  well  as  into  the  necessary  accomplish- 
ments, of  some  fairly  well-defined  class  or  profession. 
Such,  for  example,  was  the  business  of  the  knightly  educa- 
tion of  the  Middle  Ages.  Such,  again,  was  the  aim  of 
Madame  de  Maintenon's  school  at  St.  Cyr,  and  a  similar, 
though  not  precisely  formulated  purpose  has  influenced  the 
educational  tradition  of  great  schools  like  Eton.  (2)  A 
second  group  is  formed  by  those  schools  which  were  in- 
tended to  maintain  the  tenets  and  the  intellectual  presup- 
positions of  some  great  section  of  the  community.  Such, 
for  example,  were  the  schools  founded  under  the  influence 
of  Luther  and  Melancthon,  the  schools  of  the  Jesuits,  Cal- 
vin's school  at  Geneva,  Sturm's  at  Strasburg,  the  schools 
of  the  Puritans  in  Massachusetts  and  Connecticut,  and  the 
Noncomformist  academies  in  England.  Such,  too,  are  the 
schools  under  the  control  of  the  Holy  Synod  in  Russia. 
Such  school  systems  are,  in  the  nature  of  things,  rarely 
coterminous  with  the  whole  area  of  national  life.  In  some 
cases  the  range  of  this  influence  extends  over  parts  of  more 
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nations  than  one.  (3)  A  third  group  has  had  for  the 
dominant  purpose  the  training  of  competent  recruits  for  the 
service  of  church  or  state,  whether  as  administrators,  sec- 
retaries, officials,  diplomatists,  or  members  of  the  clerical 
and  other  learned  professions.  When  church  and  state 
have  been  in  close  alliance,  this  group  has  been  virtually 
identical  with  that  just  mentioned.  This  training  of  com- 
petent recruits  for  the  church  or  public  service  was  the  aim 
of  the  clerkly  education  of  the  Middle  Ages — the  educa- 
tional ladder  up  which  climbed  so  many  brilliant  boys  of 
humble  birth.  This  was  William  of  Wykeham's  intention 
when,  after  the  depletion  of  the  ranks  of  the  English  clergy 
by  the  Black  Death,  he  founded  St.  Mary's  College  at  Win- 
chester. Such  was  the  far-seeing  purpose  of  the  makers 
of  New  England  in  their  policy  with  regard  to  secondary 
and  higher  education,  and  such,  too,  was,  in  great  measure, 
the  motive  for  the  reorganization,  under  the  influence  of 
Humboldt  and  his  successors,  of  the  higher  schools  which 
have  ever  since  been  one  of  the  institutional  glories  of  Ger- 
many. (4)  A  fourth  group  of  school  systems  has  aimed 
at  what  may  be  called  rescue-work,  at  saving  the  neglected 
classes  from  moral  and  educational  destitution.  Such  was 
the  intention  of  the  schools  for  poor  children,  instituted  by 
Catholic  piety  in  France  in  the  seventeenth  century;  and 
of  the  schools  of  industry  established  by  benevolent  social 
reformers  in  England  during  the  reign  of  Queen  Anne,  a 
movement  which  drew  part  of  its  inspiration  from  the  work 
of  Francke  at  Halle.  Such,  too,  was  the  first  aim  of  Pes- 
talozzi  and  the  purpose  of  the  most  distinguished  support- 
ers of  Lancaster  and  of  Bell  in  England  in  the  early  years 
of  the  nineteenth  century.  (5)  The  dominant  aim  of  a 
fifth  group  has  been  the  opening  up  of  new  social  and  eco- 
nomical opportunities  for  the  children  of  all  classes,  in  the 
belief  that  it  is  to  the  interest  of  the  whole  community  to 
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multiply  opportunities  of  self-advancement  for  strenuous 
individuals  possessing  intellectual  grit  and  persistence  of 
purpose.  This  has  been  the  most  characteristic  note  of  the 
democratic  educational  movement  which  draws  its  philoso- 
phy and  inspiration  from  the  more  individualistic  theories 
of  the  eighteenth  and  nineteenth  centuries.  (6)  The  sixth 
group  aims  more  definitely  at  the  consolidation  of  the  na- 
tional life  by  impregnating  the  masses  with  national  feel- 
ings. Such,  rather  than  the  more  individualistic  aim,  was 
advocated  by  Mazzini,  and  such  has  been  the  chief  pur- 
pose of  those  who  have  developed  the  state  primary  school 
system  in  France  under  the  Third  Republic.  In  more  than 
one  country  at  the  present  time  we  can  watch,  within  the 
compass  of  what  is  technically  a  single  school  system,  a 
conflict  between  the  dominantly  individualistic  and  the 
dominantly  nationalizing  aim. 

Now  may  we  not  say  that  each  of  these  six  motives  may 
reasonably  be  expected  to  persist,  though  with  different 
degrees  of  intensity,  according  to  circumstances,  through- 
out the  course  of  educational  development  of  a  great  people  ? 
Is  it  not  expedient  to  take  account  of  each  of  them  and, 
with  due  guarantees  for  national  unity,  to  permit  each  of 
them  to  have  its  influence  and  to  find  its  characteristic  ex- 


pression 


As  against  this  view  and  its  administrative  implications, 
it  may  be  urged  that  the  essential  thing  is  to  secure  at  any 
cost  national  unity  of  means  as  a  practically  homogeneous 
school  system.  But,  while  fully  admitting  the  indispens- 
able importance  of  national  unity,  I  would  raise  the  doubt 
whether  after  all  national  unity  in  any  true  and  permanent 
sense  is  to  be  secured  by  the  elimination  of  differences  in 
the  educational  traditions  through  which  the  rising  genera- 
tion is  permitted  to  pass.  National  unity  is  the  outcome 
of  a  complex  variety  of  causes  and  is  not  the  mechanical 
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outcome  of  a  school  system.  To  believe  that  school-teach- 
ing by  itself  can  secure  it  is  an  exaggeration  of  the  actual 
power  of  the  school.  To  eliminate,  in  pursuance  of  such 
a  belief,  fruitful  varieties  of  school  tradition  seems  likely  to 
cause  an  educational  injury  which  would  far  exceed  any 
benefit  that  might  reasonably  be  expected  to  follow  from  the 
administrative  convenience  of  greater  uniformity. 

The  ground  upon  which  I  would  chiefly  support  this  view 
(and  in  advancing  it  I  readily  admit  that  in  certain  cir- 
cumstances it  may  be  necessary  to  suspend  educational 
freedom  as  an  act  of  political  necessity)  is  that  in  the  case 
of  great  numbers  of  children  the  moralizing,  character- 
forming,  and  socializing  influences  of  a  school  are  most 
effective  in  their  operation  when  the  school  is  intimately 
associated  with  the  life  and  tradition  of  some  homogeneous 
social  group.  As  illustrations  of  this  point  I  would  cite  the 
Little  Schools  of  Port  Royal,  and  the  schools  connected 
with  the  Society  of  Friends.  It  seems  to  me  to  be  the  true 
interest  of  the  nation  to  recognize  the  educational  possibili- 
ties of  these  various  group-connections,  and  instead  of  at- 
tempting to  give  an  educational  monopoly  to  a  uniform 
system  of  state  institutions,  to  permit  a  part  of  the  work 
of  national  education  to  be  done  through  different  social 
groups,  provided  that  the  efficiency  of  their  work  is  period- 
ically tested  by  methods  of  inspection  approved  by  the  state. 
In  some  cases  the  municipality  or  township  would  form 
such  a  group.  In  other  cases  the  unit  would  be  a  group 
of  families  or  of  individuals.,  voluntarily  united  on  a  basis 
of  intellectual  or  religious  agreement. 

IV 

By  way  of  practical  comment  upon  some  of  the  points 
submitted  for  your  consideration  in  this  paper  I  will  ven- 
ture to  conclude  with  a  brief  reference  to  the  present  edu- 
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cational  situation  in  England.  At  no  earlier  time  in  her 
history  has  England  been  so  deeply  stirred  on  the  subject 
of  national  education  as  she  is  to-day.  No  one  can  yet 
foresee  the  final  outcome  of  the  movement  which  is  now 
in  progress ;  but  it  is  already  clear  that  in  future  the  organ- 
ized work  of  the  school  will  play  a  much  more  important 
part  in  English  life  than,  in  spite  of  the  immense  advances 
which  have  been  made  since  the  passing  of  Mr.  Forster's 
Act  in  1870,  has  yet  been  the  case.  There  is  a  wide-spread 
conviction  that  greater  efficiency  in  the  intellectual  side  of 
school  training  is  vitally  important  to  the  civic  well-being 
of  the  nation  as  well  as  to  its  industrial  and  commercial 
interests.  The  history  of  popular  education  in  England 
has  been  at  bottom  (class  selfishness  and  ecclesiasticail 
prejudice  apart)  the  history  of  a  conflict  between  two 
ideals,  the  ideal  of  the  education  of  the  people  mainly 
through  a  public  school  system,  and  the  ideal  of  education 
mainly  through  the  influences  of  an  established  social  en- 
vironment and  through  the  faithful  discharge  of  appointed 
duties  in  life;  or  in  other  words,  the  ideal  of  education 
mainly  through  free  scholastic  opportunity  and  the  ideal  of 
education  mainly  through  social  discipline.  Each  ideal 
had  its  share  of  truth.  But  the  one  side  believed  that  the 
school  could  do  more  than  schools  alone  can  ever  do.  The 
other  side  greatly  underrated  the  service  which  efficient 
schools  can  render  to  a  nation,  and  at  the  same  time  failed 
to  see  how  far  the  actual  social  environment  was  from 
furnishing  the  kind  of  training  which  their  argument  pre- 
supposed. But  the  new  trend  of  educational  thought  is 
bringing  these  two  ideals  into  union.  The  conception  of 
the  school  organized  in  close  relationship  to  an  improved 
social  environment  combines  the  thoughts  for  which  each 
side  contended.  Those  who  really  care  for  educational 
progress  in  England  are  thus,  in  respect  of  essentials,  less 
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divided  than  they  have  ever  been  before.  There  has  never 
been  so  good  a  chance  of  their  uniting  their  forces  in  order 
to  overcome  the  widespread  indifference  which  still  exists, 
and  to  thrust  aside  the  actual  opposition  to  popular  educa- 
tion which  still  lingers  here  and  there,  but  is  no  longer  a 
serious  obstacle  to  reform.  The  fact  that,  to  a  degree  un- 
precedented in  England,  the  value  of  an  efficient  school 
system  is  now  so  widely  appreciated  among  us  is  due  in 
no  small  measure  to  our  study  of  the  educational  methods 
and  organization  of  Germany,  Switzerland,  and  America. 
In  this  connection  I  would  ask  to  be  allowed  to  pay  a  tribute 
of  gratitude  to  the  labors  of  Commissioner  Harris  and  of 
his  colleagues  in  the  Bureau  of  Education  at  Washington. 
While  it  is  generally  understood  that  each  nation  must 
develop  its  educational  system  on  its  own  lines  and  wuth 
due  regard  to  its  own  history  and  special  needs,  there  is  a 
hearty  admiration  for  the  great  educational  work  which 
has  been  done  elsewhere  and  a  desire  to  attain,  though  per- 
haps in  different  ways,  to  a  corresponding  excellence. 

What  is  most  needed  among  us,  in  order  to  overcome 
inertia,  is  a  strong  movement  of  national  feeling  and  a 
motive  to  make  our  schools  less  sectional  in  temper  and 
more  definitely  part  of  the  national  life.  The  problem  will 
be  how  to  combine  such  a  strong  national  feeling  with  the 
preservation  of  fruitful  variety  of  educational  traditions. 

In  respect  of  the  elementary  schools  there  is  every  sign 
that  our  progress  will  be  in  the  direction  of  greater  dif- 
ferentiation of  type.  The  great  increase  of  well-being  in 
England  among  the  artisan  population  has  virtually  pro- 
duced a  new  class.  For  this  class  a  superior  type  of  ele- 
mentary school  is  necessary,  and  is,  in  fact,  already  being 
provided.  The  English  artisans  are  steadily  pressing  for 
elementary  schools  of  a  high  order,  with  smaller  classes, 
highly-trained  teachers,  well  equipped  buildings,  and  spa- 
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cious  playgrounds,  and  supplemented  by  further  courses 
of  continuative  instruction.  Their  requirements  are  in  the 
way  of  being  met,  though  very  much  still  remains  to  be 
done.  It  is  perhaps  in  this  grade  of  English  education 
that  the  example  of  America  has  been  most  potent,  though 
the  influence  of  our  class  distinctions  is  too  strong  for  the 
parallel  to  be  complete. 

But  the  economic  changes  which  have  raised  the  artisan 
class  to  so  high  a  point  of  well-being  have  also  had  the 
effect  of  stratifying  the  population  and  of  concentrating 
in  the  slums  masses  of  people  who  are  poor,  ill-nourished, 
ignorant,  badly  housed,  and  only  to  a  small  extent  benefited 
by  our  present  methods  of  training.  In  respect  of  this 
part  of  the  social  problem,  ameliorative  action  on  a  com- 
prehensive scale  is  urgently  required.  Palliatives  and 
patchwork  are  inadequate  to  the  urgency  of  the  need.  If 
the  conditions  in  which  these  slum  populations  live  were 
drastically  reformed,  and  if  the  state,  acting  in  cooperation 
with  local  authorities,  took  charge,  in  labor  colonies,  of  the 
lives  of  those  adults  who  showed  themselves  incapable  of 
independent  existence  up  to  the  standard  of  decency  which 
it  might  impose,  the  welfare  of  the  children  of  the  slum 
districts  could  be  effectively  provided  for;  their  enfeebled 
constitutions  might  be  reestablished  through  suitable  and 
regular  feeding;  their  self-respect  might  be  established 
through  the  enforcement  of  cleanliness ;  and  they  might  be 
given  a  course  of  school  training  based  to  some  extent  on 
that  which  has  been  successful  in  our  industrial  schools. 
In  elementary  schools  of  this  differentiated  type  very  care- 
ful attention  would  be  given  to  physical  training,  and  man- 
ual instruction,  inculcating  a  respect  for  the  dignity  of 
thorough  work,  would  form  an  important  feature  of  the 
curriculum.  Were  comprehensive  measures  of  this  kind 
adopted,  there  is  reason  to  believe  that  in  one  or  two  gen- 
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erations  all  the  ground  which  has  been  lost  would  be  re- 
covered.^ \\'hat,  in  short,  is  wanted  is  a  resolve  to  attack 
this  slum  problem  under  scientific  guidance,  on  a  well-con- 
sidered plan,  with  the  help  of  great  resources,  and  with  the 
thoroughness,  energy,  and  persistence  which  are  displayed 
in  great  works  of  modern  engineering.  And  in  such  a  plan 
the  labors  of  the  school-teachers  and  the  educational  in- 
fluence of  a  new  type  of  elementary  school  would  play  an 
important  part. 

Our  third  great  educational  need  is  a  better  system  of 
secondary  day-schools.  It  is  almost  impossible  to  exag- 
gerate the  social  and  economic  value  of  the  service  which 
will  be  rendered  to  the  nation  by  such  schools  when  they 
are  made  more  generally  accessible  and  more  intellectually 
efficient.  The  cost  will  be  great;  it  will  be  necessary  to 
raise  the  salaries  of  the  teachers,  which  are  now  too  often 
on  a  quite  inadequate  scale,  if  we  are  to  draw  in  sufficient 
numbers  into  the  service  of  the  schools  men  possessing  the 
attainments,  the  skill,  and  the  personal  i.'fluence  which  are 
necessary  for  the  efficient  discharge  of  the  duties  of  a  sec- 
ondary schoolmaster.  It  would  seem  desirable  that  the 
course  should  begin  at  latest  at  twelve  years  of  age  and 
extend  till  fifteen  at  earliest.  Pupils  of  exceptional  capacity 
should  be  drafted  into  these  schools  from  the  public  ele- 
mentary schools  at  not  later  than  twelve  years  of  age,  with 
scholarships  covering  the  cost  of  the  fees,  and,  when  neces- 
sary, maintenance  allowance  should  be  granted  in  addition. 
The  curricula  of  the  schools  should  be  of  different  types, 
but  it  is  probable  that  the  study  of  English,  Latin,  and 
mathematics  would,  in  a  considerable  proportion  of  them, 
form  the  backbone  of  the  course  of  studies.  Their  aim 
would  be  to  give  a  thorough  and  searching  intellectual  dis- 


'  See  report  of  Committee  on  Physical  Deterioration.     London,  Eyre  &  Spot- 
tiswoode,  1904. 


86  THE  SCHOOL 

cipline,  to  develop  through  the  corporate  life  of  the  school 
a  healthy  sense  of  comradeship  and  of  public  duty,  and  also 
to  turn  the  thought  of  the  pupils  toward  intelligent  re- 
flection on  social  problems,  and  to  arouse  in  their 
minds  a  desire  to  throw  themselves  with  vigor,  when  the 
time  should  come,  into  tasks  of  public  usefulness  and  of 
social  amelioration.  In  all  this  reorganization  of  our  Eng- 
lish schools  I  trust  that  we  shall  refrain  from  going  to  ex- 
tremes in  pressing  sudden  changes  of  aim  and  practice. 
Our  best  hope  for  educational  progress  lies  not  through 
contention  but  through  conciliation  and  mutual  agreement. 
Richard  Baxter's  words  may  be  cited  as  applicable  to  the 
present  educational  situation  in  England :  "Greater  light 
and  stronger  judgment  are  usually  with  the  reconcilers 
than  with  either  of  the  contending  parties." 


THE  COLLEGE 

BY   WILLIAM    DE   WITT    HYDE 

[William  De  Witt  Htde,  President  of  Bowdoin  College  and  Pro- 
fessor of  Mental  and  Moral  Philosophy,  b.  September  23,  1858, 
Winchendon,  Massachusetts.  A.B.  Harvard  University,  1879;  DD. 
and  LL.D.  Pastor  of  Congregational  Church,  Paterson,  New  Jer- 
sey, 1883-85.  President  of  Bowdoin  College,  1885.  Author  of 
Practical  Ethics;  Practical  Idealism;  God's  Education  of  Man; 
From  Epicurus  to  Christ;  The  College  Man  and  the  College  Wo- 
man; and  other  works.] 

The  best  approach  to  a  definition  of  the  college  is  by 
closing  in  upon  it  from  the  two  sides  of  the  institutions 
between  which  it  stands :  the  school  and  the  university. 
And  as  in  the  mariner's  compass  not  only  is  there  a  north- 
east between  north  and  east,  but  several  intervening  points, 
so  we  will  find  between  the  school  and  the  college  a 
school-college,  and  between  the  university  and  the  col- 
lege a  university-college,  which  for  our  more  accurate  pur- 
poses we  shall  have  to  take  into  account.  Before  defining 
the  college,  let  us  define  in  the  order  the  school,  the  uni- 
versity, the  school-college,  and  the  university-college. 

The  school  imposes  the  symbols  of  communication,  to- 
gether with  the  rudiments  of  science,  literature,  and  art,  on 
the  more  or  less  unwilling  child.  I  know  the  words  "im- 
pose" and  "unwilling"  sound  hard  and  harsh,  and  will 
evoke  a  protest  from  the  advocates  of  the  sugar-coated  ed- 
ucation. But  with  all  due  respect  for  what  kindergarten 
devices,  child-study,  and  pedagogical  predigestion  can  do 
to  make  learning  attractive,  the  school  must  be  essentially  a 
grind  on  facts  and  principles,  the  full  significance  of  which 
the  child  cannot  appreciate,  and  which  consequently  must 
appear  hard,  dry,  and  dull.  The  world  is  so  big  and  com- 
plex, the  mind  of  the  child  is  so  small  and  simple,  that  the 
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process  of  the  application  of  the  one  to  the  other  can 
scarcely  be  effective  without  considerable  pain.  Conse- 
quently in  the  school  there  must  be  rigid  discipline,  judi- 
cious appeal  to  extraneous  motives,  and  a  firm  background 
of  unquestioned  authority.  I  appreciate  most  highly  all 
that  has  been  done  in  the  ways  above  referred  to  in  the 
direction  of  mollifying  this  discipline,  But  in  a  brief  defi- 
nition of  a  great  institution  the  essential,  not  the  accidental, 
elements — the  enduring  features,  not  the  latest  phases  of 
it — must  be  emphasized. 

The  university,  including  in  that  comprehensive  term 
graduate,  professional,  and  technical  training,  is  the  exact 
opposite  of  the  school.  The  school  brings  together  the 
large  world  and  the  child's  small  mind,  involving  the  pain 
of  mental  stretching  to  take  in  materials  of  which  there  is 
no  conscious  want.  The  university  presupposes  the  en- 
larged mind,  which  it  applies  to  some  small  section  of  truth, 
such  as  law,  medicine,  architecture,  engineering,  dentistry, 
forestry,  Latin,  history,  astronomy,  or  chemistry.  This, 
too,  is  a  somewhat  painful  process,  but  its  pains  are  of  the 
opposite  nature,  due  to  confining  the  enlarged  mind,  full  of 
varied  human  interests,  to  the  minute  details  of  a  narrow 
specialty.  Of  discipline  the  university  has  practically  noth- 
ing. It  requires  only  intellectual  results.  Such  moral  and 
spiritual  influences  as  it  affords  are  offered  as  opportuni- 
ties rather  than  imposed  as  requirements.  Its  atmosphere 
is  absolutely  free.  Its  professors  are  specialists.  Its  stu- 
dents are  supposed  to  be  men. 

Having  briefly  defined  the  two  Institutions  on  either 
side,  it  might  seem  the  proper  time  to  present  the  definition 
of  the  college.  But  on  both  sides  intermediary  types  have 
been  evolved,  which  must  be  carefully  distinguished  from 
the  college  proper, — the  school-college,  and  the  university- 
college. 
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The  school-college  admits  its  students  poorly  prepared, 
and  gives  them  in  the  school-college  the  work  they  ought 
to  have  done  in  the  school.  Its  professors  are  school- 
masters, teaching  several  subjects,  mainly  by  the  school 
method  of  recitation  from  the  book  or  repetition  of  dic- 
tated lectures.  Laboratory  work  is  confined  chiefly  to  pre- 
arranged illustrative  material.  The  conduct  of  the  students 
is  minutely  supervised  by  the  faculty.  Little  or  nothing 
inside  or  outside  of  the  recitation-rooms  is  left  to  the  in- 
itiative of  the  students.  A  considerable  proportion  of  the 
so-called  colleges  of  the  United  States  are  of  this  school- 
college  type.  They  are  inexpensive;  and  curiously  enough, 
the  less  endowment  they  have,  the  less  it  costs  to  attend 
them.  Their  graduates,  unless  by  virtue  of  native  wit, 
hardly  have  the  breadth  and  initiative  necessary  for  leader- 
ship in  commercial,  professional,  and  public  life. 

By  the  university-college  I  do  not  mean  necessarily  one 
connected  with  a  university.  A  college  connected  with  a 
university  may  be  a  real  college,  and  a  university-college 
may  be  connected  with  no  university.  Its  distinctive  mark 
is  the  application  to  immature  students  of  methods  of  in- 
struction and  discipline  which  are  adapted  only  to  the  ma- 
ture. Its  instruction  is  given  in  large  lecture  courses, 
with  little  or  no  personal  interest  in  his  students  on  the  part 
of  the  lecturer,  or  required  reaction  on  the  part  of  the 
hearer.  This  personal  contact  is  sometimes  supplied  vicari- 
ously in  the  person  of  a  graduate  student,  or  recently  fledged 
doctor  of  philosophy,  who  quizzes  fractions  of  the  mass  at 
stated  intervals.  The  information  imparted  is  the  best 
and  most  advanced.  The  fame  of  the  lectures  is  unsur- 
passed. But  the  appropriation  of  the  material  presented 
is  largely  optional.  As  the  personal  element  in  teaching 
is  largely  vicarious,  learning  in  turn  tends  to  become  vicar- 
ious also.     Printed  notes,  expert  coaches,  improvised  "sem- 
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inars,"  reduce  to  comparatively  few  hours  the  labor  of  those 
who  register  themselves  as  students.  Affording  splendid 
and  unequaled  opportunities  for  the  earnest  and  studious 
few,  these  university-colleges  afford  the  wealthy  idler  the 
elegant  leisure  that  he  craves. 

For  the  great  majority  of  the  students  in  a  university- 
college,  even  athletics  becomes  likewise  vicarious,  the  ex- 
ertions of  the  elegant  idler  in  this  direction  being  confined 
mainly  to  the  lungs  and  the  pocketbook.  In  so  vast  a  body 
the  opportunity  for  social  leadership  and  prominence  in 
college  affairs  is  confined  to  the  exceptional  few;  impossi- 
ble for  the  average  many.  The  average  boy  of  eighteen  or 
twenty  soon  drifts  into  the  irresponsbility  of  an  unnoticed 
unit  in  the  prepondering  mass.  Discipline  in  the  university- 
college  becomes  practically  limited  to  the  requirements 
that  the  student  shall  exercise  sufficient  control  over  his 
animal  and  social  instincts  to  maintain  intense  intellectual 
activity  for  two  periods  of  two  or  three  weeks  in  each 
college  year. 

By  thus  closing  in  upon  the  college  from  both  sides,  and 
marking  off  the  institutions  which  come  so  close  to  it  that 
they  are  often  confounded  with  it,  we  have  made  the 
definition  of  the  real  college  comparatively  easy.  We  are 
now  ready  to  describe  its  characteristic  marks. 

It  requires  as  a  condition  of  admission  that  the  work  of 
the  school  shall  have  been  thoroughly  done.  Either  by 
examination  before  entering,  or  by  elimination  at  the  first  * 
opportunity  afterward,  it  strictly  limits  its  students  to  those 
who  have  had  a  thorough  school  training.  It  does  this 
because  it  is  impossible  to  give  a  college  education  to  an 
untrained  mind.  It  is  even  more  essential  that  a  student 
shall  have  done  hard  work  before  coming  to  college  than 
that  he  shall  do  hard  work  while  in  college.  The  previ- 
ously trained  mind  can  get  a  great  deal  out  of  college  with 
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comparatively  little  work.  The  mind  that  has  not  been 
previously  well  trained  can  get  very  little  out  of  college, 
even  by  hard  work.  This  may  be  a  stumbling-block  to 
the  school  man,  and  foolishness  to  the  university  man ; 
but  the  college  man  knows  that  in  spite  of  these  criticisms 
from  below  and  from  above,  an  amount  of  leisure  can  be 
well  afforded  in  college  which  would  be  fatal  in  either 
academy  or  university.  In  order  to  be  profitable,  however, 
it  must  be  the  leisure  of  a  mind  previously  subjected  to 
prolonged  and  thorough  discipline. 

The  method  of  teaching  in  the  college  is  on  the  whole 
different  from  that  of  either  school  or  university.  In  the 
school  the  abstract  facts  and  principles,  as  laid  down  in 
approved  and  authoritative  books,  are  transmitted  by  the 
teacher  to  the  student.  The  individual  reconstruction  of 
those  principles  and  facts  in  the  mind  of  teacher  and  stu- 
dent, though  important,  is  relatively  less  essential.  If  by 
gift  of  genius  you  get  this  element  of  individuality  in 
either  teacher  or  student,  you  are  profoundly  grateful ; 
but  the  school  can,  and  in  a  vast  majority  of  cases  must, 
get  on  without  the  interpreting  individuality  of  the  teacher 
and  the  reconstructive  unification  of  the  student.  I  am 
speaking  not  of  ideals,  but  of  facts. 

Now  there  is  room  for  the  schoolmaster  in  the  college, 
but  his  sphere  is  very  limited.  In  formal  studies  like 
mathematics,  and  the  elements  of  such  languages  as  have 
been  previously  acquired,  every  college  ought  to  have  two 
or  three  thorough  drillmasters  on  its  faculty.  There  is 
nothing  about  a  college  atmosphere  that  can  make  analytical 
geometry  easy,  or  the  irregular  French  verb  fascinating, 
or  German  prose  sentences  intelligible  without  grammar. 
Such  school  work  as  our  requirements  for  admission  per- 
mitted to  be  postponed  until  after  admission  to  college 
must  be  done  there  in  the  hard,  exacting  school  way. 
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In  the  university  it  is  the  individuaHty  of  the  student 
that  counts.  Not  the  facts  in  the  text-books;  not  the  in- 
sight and  interpretation  of  the  professor;  but  the  initiative 
of  the  individual  student  is  what  the  university  is  after. 
The  college  in  the  more  advanced  courses  must  introduce 
also  a  moderate  degree  of  this  university  element.  Most 
of  our  colleges,  by  the  group  system,  or  by  the  require- 
ment of  major  and  minor  subjects  as  a  condition  of  tak- 
ing the  bachelor's  degree,  insist  that  something  like  a 
fourth  or  a  third  of  a  student's  courses  shall  lead  up  to  and 
culminate  in  such  comparatively  independent  v^'ork.  In 
this  way  we  give  every  college  student  a  taste  of  real 
scholarly  work;  and  discover  the  comparatively  few  who 
are  fitted  to  prosecute  it  to  advantage  in  the  university. 

The  college  professor,  the  type  to  which  the  majority 
of  the  college  faculty  should  belong,  is  very  different  from 
either  the  schoolmaster  or  the  university  specialist.  He  is 
a  man  who  grasps  his  subject  as  a  whole;  deals  with  each 
aspect  of  it  in  its  relation  to  the  whole ;  is  able  to  make  the 
subject  as  a  whole  unfold  from  day  to  day,  and  grow  in 
the  mind  of  the  student  into  the  same  splendid  proportions 
that  it  has  assumed  in  his  own;  and  who  can  put  it  to  the 
test  of  practical  application  in  matters  of  current  interest. 
If  he  is  a  chemist  he  is  able  to  give  expert  testimony  in 
court.  If  a  geologist,  he  is  able  to  take  part  in  government 
surveys,  or  lead  in  exploration.  If  an  economist,  he  is 
able  to  contribute  something  to  the  settlement  of  labor 
troubles.  If  an  historian  or  professor  of  government,  he 
must  be  able  to  bring  ancient  precedent  and  remote  ex- 
perience to  bear  on  current  complications.  If  a  professor 
of  the  classics,  he  must  love  the  masters  of  English  prose 
and  verse  all  the  better  for  his  familiarity  with  the  ancient 
models ;  and  show  how  much  more  the  modern  things  mean 
when  thrown  on  the  ancient  background.     College  students 
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despise  a  professor  who  is  so  lost  in  his  subject  that  he 
cannot  get  out  of  it,  prove  its  worth  by  some  concrete  ap- 
pHcation,  and  make  Hfe  as  a  whole  the  larger  and  richer 
by  the  contribution  he  makes  from  his  special  department. 
He  must  be  human ;  intensely  interested  in  individuals ; 
eager  to  see  his  favorite  authors,  his  beloved  pursuits, 
kindle  into  enthusiasm  the  minds  he  introduces  to  them. 
The  college  professor  must  know  his  subject;  he  must 
be  a  competent  investigator  in  it,  and  a  thorough  master 
of  it.  If  as  a  badge  of  such  mastery  and  aptitude  for  in- 
vestigation he  has  the  degree  of  Ph.D.,  all  the  better.  But 
this  is  not  essential.  He  must  know  men  and  the  large 
movements  and  interests  of  the  world  outside.  He  must 
present  his  subject,  lit  up  with  the  enthusiasm  of  a  great 
personality;  an  enthusiasm  so  contagious  that  the  students 
cannot  help  catching  it  from  him,  and  regarding  his  sub- 
ject for  the  time  being  as  the  most  compelling  interest  in 
life.  He  must  be  genial,  meeting  students  in  informal, 
friendly  ways  outside  of  lecture  rooms,  either  in  general 
social  intercourse  or  in  little  clubs  for  the  prosecution  of 
interests  related  to  his  subject.  He  must  have  high  stand- 
ards of  personal  character  and  conduct,  and  broad  charity 
for  those  who  fall  below  them.  In  short,  he  must  be  first 
of  all  a  man  whom  young  men  would  respect,  admire,  and 
imitate,  and  love,  and  then  in  addition  he  must  know  the 
subject  he  professes  in  the  broad,  vital,  practical,  contag- 
ious way  described  above. 

The  course  of  study  in  a  college  covers  in  a  broad  way 
the  main  departments  of  language  and  literature,  science 
and  art,  history,  economics,  and  philosophy.  At  least  four 
languages  besides  English :  Latin,  Greek,  French,  and  Ger- 
man ;  mathematics ;  at  least  four  sciences :  physics,  chem- 
istry, biology,  and  geology  or  astronomy;  history,  both 
ancient  and  modern,  both  American  and   European ;  both 
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orthodox  economic  theory  and  current  economic  heresy, 
together  with  special  study  of  such  subjects  as  banking, 
taxation,  transportation,  trust  and  labor  problems ;  the  prin- 
ciples and  problems  of  government,  both  national  and 
municipal;  literature  studied  as  literature  and  not  merely 
the  corpse  of  it,  in  the  shroud  of  grammar  and  coffin  of 
philology;  philosophy  as  the  attempted  answer  to  the  per- 
petual problems  of  ontology,  cosmology,  conduct,  and 
human  aspiration ;  enough  of  fine  art  to  make  one  at  home 
in  the  great  buildings  and  galleries  of  the  world — these  are 
the  essentials  of  the  college  curriculum. 

Each  of  the  leading  subjects  should  be  presented  in  at 
least  three  consecutive  courses  extending  over  a  year  each : 
one  elementary;  one  or  more  broad,  general,  interesting, 
practical ;  at  least  one  specific,  intensive,  involving  research, 
initiative,  and  a  chance  for  originality.  These  broad  mid- 
dle courses  are  the  distinctive  feature  of  the  college,  and 
they  are  the  hardest  to  get  well  taught.  For  one  man 
who  can  teach  a  college  course  of  this  nature  well,  you  can 
find  ten  who  can  teach  a  university  specialty,  and  a  hun- 
dred who  can  teach  the  elementary-school  course.  But 
if  you  dare  to  leave  out  these  broad,  comprehensive  college 
courses,  or  if  you  fail  to  get  men  who  are  broad  and  human 
enough  to  teach  them,  you  miss  the  distinctively  college 
teaching  altogether;  you  have  in  place  of  the  college  one 
or  another  of  the  four  institutions  previously  described. 

These  real  college  professors, — these  men  who  can  make 
truth  kindle  and  glow  through  the  dead  cold  facts  of 
science;  who  can  reveal  the  throbbing  heart  of  humanity 
through  either  ancient  or  modern  worlds ;  who  can  com- 
municate the  shock  of  clashing  wills  and  the  struggle  of 
elemental  forces  through  historic  periods  and  economic 
schedules ;  who  can  make  philosophy  the  revelation  of  God, 
and  ethics  the  gateway  of  heaven, — these  men  are  hard  to 
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find,  infinitely  harder  to  find  than  schoolmasters  on  the 
one  hand,  and  specialists  on  the  other.  Yet  unless  you  can 
get  together  at  least  half  a  dozen  men  of  this  type  you  must 
not  pretend  to  call  your  aggregation  of  professors  a  col- 
lege faculty;  you  cannot  give  your  students  the  distinctive 
value  of  a  college  course. 

The  discipline  of  a  college  is  different  from  that  of  either 
a  school  or  a  university.  The  true  college  maintains  a  firm 
authority ;  and  will  close  its  doors  rather  than  yield  any  es- 
sential point  of  moral  character  or  intellectual  efficiency 
to  student  clamor  and  caprice.  Yet  this  authority  is  kept 
well  in  the  background,  delegated  perhaps  to  some  form 
of  student  government,  and  is  used  only  as  a  last  resort 
when  all  the  arts  of  persuasion  and  all  the  influences  of 
reason  fail.  Not  more  than  once  or  twice  in  a  college  gen- 
eration of  four  years  will  it  ever  be  necessary  to  draw  the 
lines  sharply  and  fight  out  some  carefully  chosen  issue  on 
grounds  of  sheer  authority. 

On  the  other  hand,  the  college  has  much  of  the  liberty 
of  the  university;  yet  in  such  wise  that  it  cannot  be  per- 
verted into  license  to  do  whatever  may  seem  for  the  time 
being  right  in  the  eyes  of  immature  and  inexperienced 
youth.  Spies  and  threats,  and  petty  artificial  penalties  are 
as  foreign  to  a  true  college  as  to  a  university.  Yet  the 
college  does  make  the  way  of  the  transgressor  hard — much 
harder  than  the  university  ever  attempts  to  do. 

What,  then,  is  the  secret,  what  is  the  method  of  true 
college  discipline,  which  avoids  both  these  extremes,  yet 
secures  the  advantages  at  which  both  school  and  university 
aim?  It  is  personal  friendliness,  intelligent  sympathy,  ap- 
pealing to  what  is  best  in  the  heart  of  the  college  student. 
By  intimate  appreciation  of  all  worthy  student  interests, 
ambitions,  and  enthusiasm  the  college  officer  comes  to 
understand  by  way  of  contrast  whatever  is  base,  corrupt. 
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and  wanton  in  the  life  of  the  little  community,  and  to  know 
by  intuition  the  men  who  are  caught  in  the  toils  of  these 
temptations.  Any  competent  college  officer  can  give  you, 
if  not  offhand,  certainly  after  a  half-hour's  consultation, 
an  accurate  account  of  the  character  of  any  student  in  his 
institution ;  his  haunts,  his  habits,  his  companions,  his  ways 
of  spending  time  and  money,  and  all  that  these  involve. 
Where  it  seems  to  be  needed,  either  some  professor  or  the 
president  has  a  friendly  conference  with  the  student,  bring- 
ing him  face  to  face  with  the  facts  and  their  natural  con- 
sequences, but  making  no  threats,  imposing  no  penalties, 
simply  calling  the  student's  attention  to  principles  with 
which  he  is  already  perfectly  familiar,  and  offering  him 
whatever  help  and  encouragement  toward  amendment 
friendly  interest  and  sympathy  can  give.  Usually  the 
whole  matter  is  strictly  confidential  between  officer  and 
student,  though  when  this  proves  inadequate  the  aid  of 
students  likely  to  have  influence  is  secured,  and  in  extreme 
cases  the  cooperation  of  parents  and  friends  at  home  is 
invoked.  Information  that  is  directly  or  indirectly  ac- 
quired through  this  close  sympathy  with  student  life  is 
never  made  the  basis  of  any  formal  discipline  whatever. 
A  student  may  persist  in  evil  ways,  and  be  known  to  per- 
sist in  them,  and  be  treated  by  the  college  in  no  other  way 
than  he  would  be  treated  in  similar  circumstances  by  his 
father  and  mother  at  home.  If  he  performs  his  work  and 
avoids  scandal  he  may  go  on  and  graduate,  precisely  as 
he  might  continue  to  live  under  his  father's  roof.  If  his 
evil  courses  lead  to  failure  in  his  work,  or  if  they  bring 
scandal  upon  the  college  through  overt  acts,  or  obviously 
injurious  influence,  then  he  is  asked  to  withdraw. 

Such,  in  brief,  is  the  spirit  of  college  discipline.  It  fits 
neither  the  immature  nor  the  mature,  but  youth  who  are 
passing  from  immaturity  into  maturity.     It  appeals  to  the 
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highest  and  best  motives,  and  scorns  to  deal  with  any 
others.  It  brings  to  bear  the  strongest  personal  influences 
it  can  summon,  but  deigns  to  use  no  others.  It  sometimes 
fails,  but  is  usually  in  the  long  run  successful.  It  presup- 
poses absolute  sincerity,  perfect  frankness,  endless  patience, 
infinite  kindliness  on  the  part  of  the  college  officer.  It  is 
sure  to  be  misunderstood  by  the  general  public.  It  takes 
the  average  student  about  half  his  college  course  to  come 
to  an  understanding  of  it.  It  lays  those  who  employ  it 
open  to  the  charge  of  all  manner  of  partiality,  weakness, 
inefficiency,  from  those  who  look  at  the  outside  facts  and 
do  not  comprehend  the  inner  spirit.  But  it  is  the  only 
discipline  that  fits  the  college  stage  of  development ;  it  does 
its  work  on  the  whole  effectively ;  it  turns  out  as  a  rule  loyal 
alumni,  moral  citizens.  Christian  men. 

In  its  religious  life  the  college  should  be  as  little  as  pos- 
sible denominational.  The  narrowness  of  sectarianism  and 
the  breadth  of  the  college  outlook  are  utterly  incompati- 
ble. Denominations  may  lay  the  eggs  of  colleges ;  indeed, 
most  of  our  colleges  owe  their  inception  to  such  denomina- 
tional zeal.  But  as  soon  as  the  college  develops  strength 
it  passes  inevitably  beyond  mere  denominational  control. 
Church  schools  are  often  conspicuous  successes.  Church 
colleges  are  usually  conspicuous  failures.  A  church  uni- 
versity is  a  contradiction  in  terms. 

It  is  equally  necessary  that  the  college  should  be  in- 
tensely Christian.  The  administrative  officer  should  be- 
lieve in  the  power  of  the  best  motives  over  the  worst  men 
and  the  application  of  great  principles  to  little  things. 
He  should  know  that  persons  are  more  than  the  acts  that 
they  do.  He  should  believe  what  most  people  practically 
deny, — that  a  sinner  can  be  saved  and  that  he  is  worth 
saving.  It  is  only  on  such  a  profoundly  Christian  basis 
that  a  college  can  be  successfully  conducted.     A   college 
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which  is  not  Christian  is  no  college  at  all.  For  the  faith- 
ful, hopeful,  loving  treatment  of  persons  as  free  beings  of 
boundless  capacity  and  infinite  worth  is  at  once  the  essence 
of  Christianity  and  the  distinguishing  mark  of  the  true 
college. 

Christianity  in  the  college,  as  everywhere  else  in  the 
world,  presents  the  two  aspects  which  Jesus  contrasted  in 
the  parable  of  the  two  sons  whom  the  father  asked  to  work 
in  his  vineyard.  There  is  the  conscious,  professed,  organ- 
ized Christianity,  which  joins  the  church  and  the  associa- 
tion, attends  and  takes  part  in  meetings,  and  casts  about 
to  find  or  invent  ways  to  make  both  the  world  and  one's 
self  better  than  they  otherwise  would  be.  Sometimes,  un- 
fortunately, the  Christian  of  this  type  neglects  that  devo- 
tion of  himself  to  such  forms  of  good  as  are  already  es- 
tablished,— the  intellectual  tasks,  the  athletic  interests,  the 
social  life,  of  the  institution.  In  that  case  the  result  is 
that,  good  as  it  means  to  be,  good  as  in  many  respects  it  is, 
this  type  of  Christianity  fails  to  be  appreciated  by  the 
majority  of  the  students ;  the  leadership  of  all  forms  of 
college  life  passes  into  other  hands,  and  this  avowed,  ex- 
pressed, organized  Christianity  lives  at  a  poor  dying  rate, 
by  faculty  assistance  and  student  toleration.  People  who 
forget  the  lesson  of  the  parable  that  there  are  two  types 
of  Christianity,  and  confound  this  type  with  the  whole 
of  Christianity,  sometimes  take  a  very  discouraged  view 
of  the  condition  of  Christianity  in  our  colleges. 

What,  then,  is  the  other,  the  relatively  unconscious,  un- 
prof essing  type  ?  Who  is  the  Christian  who,  as  Jesus  says, 
in  the  judgment  day  will  be  surprised  to  find  that  he  was  a 
Christian  at  all?  He  is  the  man  who  lives  for  something 
bigger  and  better,  loses  himself  in  something  wider  and 
higher  than  himself.  He  does  his  work  with  a  sense  of 
responsibility  for  the  honest  improvement  of  his  powers 
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and  opportunities;  or,  better  still,  with  devotion  to  some 
aspect  of  scientific  truth  or  human  welfare  that  has  gotten 
hold  of  him.  He  enters  heartily  into  the  sports  and  en- 
thusiasms of  his  fellows,  sacrificing  comfort  and  conveni- 
ence to  the  promotion  of  these  common  ends.  He  shares 
his  time  and  property  with  his  friends,  and  supports  gen- 
erously their  common  undertakings.  He  stands  up  for 
what  is  right,  yet  always  has  a  helping  hand  for  the  fellow 
who  has  fallen  down.  He  looks  forward  to  life  as  a  sphere 
where  he  is  going  to  serve  public  interests  and  promote 
social  welfare,  at  the  same  time  that  he  supports  himself 
and  his  family. 

Now,  if  this  is  Christianity,  if  the  cultivation  of  these 
traits  and  aims  is  growing  in  Christian  character,  then 
our  colleges  are  mighty  agencies  for  the  spread  of  Christian- 
ity. No  man  can  go  through  one  of  them  and  catch  its 
spirit  without  becoming  a  better  Christian  for  the  re- 
mainder of  his  days. 

Of  course  it  is  highly  desirable  that  these  two  types  of 
Christianity  should  understand  and  appreciate  each  other. 
Especially  fortunate  is  the  college  where  these  two  types 
coincide;  where  the  most  prominent  members  of  church 
and  association  are  at  the  same  time  the  best  fellows,  and 
where  the  best  fellows  give  their  influence  and  support  as 
officers  and  workers  in  distinctively  Christian  organiza- 
tions. In  some  men's  colleges,  and  in  most  women's  col- 
leges, this  is  happily  the  case.  If,  however,  we  can  have 
but  one  of  the  two  types,  as  often  happens,  we  must  agree 
with  Jesus  that  good  work  and  good  fellowship  on  a  basis 
unconsciously  Christian  are  better  than  a  conscious  pro- 
fession which  remains  self-centered  and  self-satisfied,  out- 
side the  more  genial  and  generous  current  of  the  life  of  the 
community. 

The  last   feature  of  the  college,   but  by  no  means   the 
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least  significant,  is  this  genial,  generous,  social  life.  Even 
if  nothing  were  learned  save  by  absorption  through  the 
pores,  the  intimate  association  with  picked  men  of  trained 
minds  for  the  most  impressionable  years  of  one's  life  would 
almost  be  worth  while.  To  take  one's  place  in  such  a  com- 
munity, to  bear  one's  share  in  its  common  interests  and 
common  endeavor,  to  take  the  social  consequences  of  one's 
attitude  and  actions  in  a  community  which  sees  clearly  and 
speaks  frankly,  rewards  generously,  and  punishes  unmer- 
cifully, is  the  best  school  of  character  and  conduct  ever 
yet  devised. 

This  is  the  leading  consideration  in  determining  the  de- 
sirable size  of  a  college.  As  Plato  says  of  the  state,  we 
may  say  of  the  college, — it  should  be  as  large  as  is  con- 
sistent with  organic  unity.  If  some  types  of  life  and  char- 
acter, the  rich  or  the  poor,  the  independent  or  the  conserva- 
tive, the  high  scholar  or  the  good  fellow,  the  athlete  or  the 
man  of  artistic  temperament,  are  left  out,  then  it  is  too 
small.  If,  on  the  other  hand,  a  man  can  be  a  mere  unit  in 
a  mass  toward  which  he  feels  little  or  no  definite  responsi- 
bility; if  his  specific  contribution  is  not  needed  and  his 
individual  opinion  does  not  count;  if  the  games  are  played, 
and  the  papers  are  edited,  and  the  societies  are  managed, 
and  things  generally  are  conducted  by  experts  whom  he 
merely  knows  by  sight  and  reputation;  then  that  college  is 
too  large  for  him ;  he  will  probably  come  out  of  it  as  small 
as  he  went  in. 

For  the  most  enjoyable  and  profitable  social  life  the  col- 
lege community  inevitably  breaks  up  into  little  groups, — 
fraternities,  musical  associations,  athletic  teams,  and  clubs 
for  scientific,  literary,  historical  and  philosophical  study. 
Extension  and  intensity  are  inversely  proportional;  and 
a  man  who  misses  the  closer  contact  and  warmer  fellow- 
ship of  these  smaller  groups  misses  much  that  is  most  val- 
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uable  in  college  life.  Athletics  are  carried  to  excess,  as  is 
everything  else  in  which  youth  take  a  leading  part.  But 
the  incidental  excesses  of  a  few  individuals  are  much  more 
than  counterbalanced  by  the  increased  physical  health, 
moral  tone,  and  freedom  from  asceticism  and  effeminacy 
in  the  college  community  as  a  whole.  Cut  off  as  they  are 
from  the  natural  outdoor  tasks  and  sports,  from  chores  and 
workshops,  from  hunting  and  fishing,  from  sailing  and 
riding,  some  artificial  outlet  for  physical  vigor  is  absolutely 
essential.  Some  object  for  community  enthusiasm,  com- 
munity loyalty,  and  community  sacrifice  is  equally  a  moral 
and  social  necessity.  The  worst  evil  of  athletics  is  not  the 
effort  put  forth  by  the  athletes  themselves,  but  the  extent 
to  which  these  interests  absorb  the  time  and  conversation, 
the  thought  and  aspiration,  of  both  combatants  and  non- 
combatants.  Even  this  evil,  great  as  it  is,  is  small  in  com- 
parison to  the  moral  evils  which  would  infest  a  group  of 
vigorous  young  men  from  whom  some  such  outlet  was 
withheld. 

The  fraternities  and  societies  likewise  have  slight  possi- 
bilities of  evil,  but  accomplish  an  overwhelming  prepon- 
derance of  good.  It  is  through  them,  directly  or  indirectly, 
that  the  most  effective  personal  and  social  influence  can  be 
brought  to  bear  on  those  who  need  it.  Occasionally  a  fra- 
ternity drops  to  the  level  of  making  mere  good-fellowship 
an  exclusive  end,  to  which  scholarship,  morality,  efficiency, 
are  merely  incidental.  A  college  is  fortunate  which  at 
any  given  time  does  not  have  one  or  two  fraternities  that 
are  tending  in  this  direction.  But  the  contempt  of  their 
rivals,  the  influence  of  their  graduates,  the  self-respect  of 
the  better  members  themselves,  together  with  direct  or  indi- 
rect faculty  remonstrance,  serve  to  bring  a  fraternity 
to  its  senses  in  a  quarter  of  the  time  it  would  take 
to  straighten  out  an  equal  number  of  isolated  individuals. 
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Isolated  good  and  isolated  evil  are  more  nearly  on  an  equal- 
ity. But  good  influence  can  be  organized  and  mobilized  a 
hundred  times  as  quickly  and  effectively  as  evil  influence; 
and  where  the  moral  forces  in  faculty  and  students  are 
alert,  the  fraternities  serve  as  rallying-points  for  the  con- 
centration of  the  good  and  the  dispersion  of  the  evil. 

Departmental  clubs,  in  which  one  or  two  members  of 
the  faculty  meet  informally  with  a  few  of  the  more  inter- 
ested students  for  conference  on  some  phase  of  their  sub- 
ject, are  perhaps  the  consummation  of  the  college  spirit. 
Modern  methods  of  instruction,  however,  make  contact  in 
the  laboratory  over  experiments  and  in  the  library  in  re- 
search so  close  that  many  of  the  regular  classes  assume  more 
the  aspect  of  a  club  than  a  class.  The  newest  and  best 
college  libraries  provide  small  rooms  for  the  use  of  books 
by  professors  and  students  together  in  each  literary  and  his- 
torical department;  and  regard  such  rooms  quite  as  indis- 
pensable as  the  room  where  books  alone  are  stored. 

There  is  one  serious  danger,  and  only  one,  that  besets  the 
college.  The  ordinary  objections,  hazing,  excessive  athlet- 
ics, dissipation,  lawlessness,  idleness,  are  due  either  to  ex- 
aggeration of  exceptional  cases,  or  the  unwarranted  ex- 
pectation that  large  aggregations  of  youth  will  conduct 
themselves  with  the  decorum  that  is  becoming  where  two  or 
three  mature  saints  are  gathered  together  for  conference 
and  prayer.  I  grant  that  a  man  who  cherishes  this  expecta- 
tion will  be  disappointed ;  and  if  he  chances  to  be  a  college 
officer,  and  undertakes  to  realize  this  expectation,  he  will 
be  deservedly  miserable.  With  all  its  incidental  follies  and 
excesses,  college  conduct  is  more  orderly,  college  judgment 
is  more  reasonable,  college  character  is  more  earnest  and 
upright,  than  are  the  judgment,  conduct,  and  character  of 
youth  of  the  same  age  in  factories,  offices,  and  stores,  or  on 
farms  or  on  shipboard.     As  far  as  these  matters  go,  college 
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is  physically,  mentally,  and  morally  the  safest  place  in  the 
world  for  a  young  man. 

The  one  serious  danger  is  so  subtle  that  the  public  has 
never  suspected  its  existence;  and  even  to  many  a  college 
officer  the  statement  of  it  will  come  as  a  surprise.  It  is  the 
danger  of  missing  that  solitude  which  is  the  soil  of  in- 
dividuality and  the  fertilizer  of  genius.  College  life  is  ex- 
cessively gregarious.  i\Ien  herd  together  so  closely  and  con- 
stantly that  they  are  in  danger  of  becoming  too  much  alike. 
The  pursuit  of  four  or  five  subjects  at  the  same  time  tends 
to  destroy  that  concentration  of  attention  to  one  thing  on 
which  great  achievement  rests.  The  same  feverish  inter- 
est in  athletics,  the  same  level  of  gossip,  the  same  attitude 
toward  politics  and  religion,  tend  to  pass  by  contagion  from 
the  mass  to  the  individual,  and  supersede  independent  re- 
flection. The  attractiveness  and  charm  of  this  intense  life 
of  the  college  group  tends  to  become  an  end  in  itself;  so 
that  the  very  power  which  wholesomely  takes  the  student 
out  of  himself  into  the  group  invites  him  to  stop  in  the 
group  instead  of  going  on  into  those  intellectual  and  social 
interests  which  the  college  is  supposed  to  serve.  This  de- 
votion to  college  rather  than  to  learning;  to  the  fellows 
rather  than  to  humanity;  to  fraternities  and  teams  rather 
than  to  church  and  state,  is  a  real  danger  to  all  students,  and 
a  very  serious  danger  to  the  exceptional  individuals  who 
have  the  spark  of  originality  hidden  within  their  souls.  The 
same  forces  that  expand  small,  and  even  average  men,  may 
tend  to  repress  and  stunt  these  souls  of  larger  endowment. 
To  guard  against  this;  to  make  sure  that  the  man  of 
latent  genius  is  protected  against  this  deadening  influence 
of  social  compulsion  toward  mediocrity,  is  one  of  the  great 
duties  of  the  wise  college  professor.  He  must  show  the 
student  of  unusual  gifts  that  he  is  appreciated  and  under- 
stood ;  and  encourage  him  to  live  in  the  college  atmosphere 
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as  one  who  is  at  the  same  time  apart  from  it  and  above  it. 
The  formation  of  Httle  groups,  temporary  or  permanent, 
among  the  more  earnest  students  for  mutual  recognition 
and  support,  groups  which  actually  do  for  a  student  while 
in  college  what  Phi  Beta  Kappa  attempts  to  do  in  a  merely 
formal  and  honorary  way  afterwards,  may  help  these  choice 
minds  to  stem  this  tide  of  gregarious  mediocrity.  Where- 
ever  the  faculty  is  alert  to  detect  its  presence,  even  genius 
can  thrive  and  flourish  in  a  college  atmosphere. 

Such  is  the  college.  It  is  an  institution  where  young 
men  and  young  women  study  great  subjects,  under  broad 
teachers,  in  a  liberty  which  is  not  license,  and  a  leisure 
which  is  not  idleness ;  with  unselfish  participation  in  a  com- 
mon life  and  intense  devotion  to  minor  groups  within  the 
larger  body  and  special  interests  inside  the  general  aim; 
conscious  that  they  are  critically  watched  by  friendly  eyes ; 
too  kind  ever  »."•  take  '-..iiair  advantage  of  their  weaknesses 
and  errors,  yet  too  keen  ever  to  be  deceived. 

The  function  of  the  college  follows  so  obviously  from 
the  concept  that  it  requires  but  a  w^ord  to  draw  the  inference. 
It  makes  its  graduates  the  heirs  of  all  the  wisdom  and  ex- 
perience of  the  ages ;  placing,  if  not  within  their  actual 
memories,  at  least  within  the  reach  of  their  developed  pow- 
ers and  trained  methods  any  great  aspect  of  nature  or 
humanity  they  may  hereafter  wish  to  acquire.  It  gives  each 
one  of  them  a  sense  of  achievement  and  mastery  in  some 
one  subject  of  his  choice,  giving  him,  in  that  one  department 
at  least,  the  impulse  to  read  its  books  and  study  its  problems 
as  long  as  he  shall  live.  It  places  its  alumnus  on  a  plane 
of  social  equality  with  the  best  people  he  will  ever  meet, 
and  gives  him  a  spirit  of  helpfulness  toward  the  lowliest 
with  whom  he  will  ever  come  in  contact.  It  makes  him  the 
servant  of  the  state  in  wise  counsel  and  effective  leadership. 
It  gives  to  the  church  ministers  who  can  do  more  than  turn 
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the  cranks  of  ecclesiastical  machinery  and  repeat  ritualized 
tradition — prophets  who  gain  first-hand  contact  with  the 
purposes  of  God.  It  prepares  men  who  will  bring  to  the 
study  and  practice  of  law  ability  to  apply  eternal  princi- 
ples and  ancient  precedents  to  the  latest  phases  of  our  com- 
plex civilization.  It  trains  its  graduates  who  practice  medi- 
cine to  give  every  patient  the  benefit  of  whatever  science  is 
developing  of  healing  efficacy  for  his  particular  case.  It 
trains  men  who  are  to  be  engineers,  bankers,  manufactur- 
ers, merchants,  to  put  the  solidity  and  integrity  of  natural 
law  into  the  structures  that  they  rear,  the  institutions  they 
control,  the  fabrics  they  produce,  and  the  transactions  they 
direct.  It  trains  men  and  women  who  will  give  to  domestic 
and  social  life  that  unselfishness  and  geniality  which  comes 
of  having  the  mind  lifted  above  the  selfish,  the  artificial,  the 
petty,  into  sincere  and  simple  intercourse  with  the  good, 
the  true,  and  the  beautiful. 

The  function  of  the  college,  then,  is  not  mental  training 
on  the  one  hand  nor  specialized  knowledge  on  the  other. 
Incidentally  it  may  do  these  things  at  the  beginning  and 
at  the  end  of  the  course,  as  a  completion  of  the  unfinished 
work  of  the  school,  and  a  preparation  for  the  future  pur- 
suits of  the  university.  The  function  of  the  college  is 
liberal  education ;  the  opening  of  the  mind  to  the  great  de- 
partments of  human  iut^.rest;  the  opening  of  the  heart  to  the 
great  spiritual  motives  of  unselfishness  and  social  service; 
the  opening  of  the  will  to  opportunity  for  wise  and  right- 
eous self-control.  Having  a  different  task  from  either 
school  or  university,  it  has  developed  a  method  and  spirit,  a 
life  and  leisure  of  its  own.  Judged  by  school  standards  it 
appears  weak,  indulgent,  superficial.  Judged  by  university 
standards  it  appears  vague,  general,  indefinite.  Judged  by 
its  true  standard  as  an  agency  of  liberal  education ;  judged 
by  its  function  to  make  men  and  women  who  have  wide 
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interests,  generous  aims,  and  high  ideals,  it  will  vindicate 
itself  as  the  most  efficient,  the  most  precise  means  yet  de- 
vised to  take  well-trained  boys  and  girls  from  the  school 
and  send  them  either  on  to  the  university  or  out  into  life 
with  a  breadth  of  intellectual  view  no  subsequent  specializa- 
tion can  ever  take  away;  a  strength  of  moral  purpose  the 
forces  of  materialistic  selfishness  can  never  break  down;  a 
passion  for  social  service  neither  popular  superstition  nor 
political  corruption  can  deflect  from  its  chosen  path. 

I  cannot  sum  up  the  function  of  the  college  better  than 
in  words  formerly  used  in  reply  to  the  question  of  a  popular 
journal,  "Does  a  College  Education  Pay?" 

To  be  at  home  in  all  lands  and  all  ages ;  to  count  nature 
a  familiar  acquaintance,  and  art  an  intimate  friend;  to 
gain  a  standard  for  the  appreciation  of  other  men's  work 
and  the  criticism  of  one's  own;  to  carry  the  keys  of  the 
world's  library  in  one's  pocket,  and  feel  its  resources  be- 
hind one  in  whatever  task  one  undertakes ;  to  make  hosts 
of  friends  among  the  men  of  one's  own  age  who  are  to  be 
leaders  in  all  walks  of  life ;  to  lose  one's  self  in  generous  en- 
thusiasms and  cooperate  with  others  for  common  ends;  to 
learn  manners  from  students  who  are  gentlemen,  and  form 
character  under  professors  who  are  Christians — these  are 
the  returns  of  a  college  for  the  best  four  years  of  one's  life. 


PRESENT  PROBLEMS  OF  THE  UNIVERSITY 

BY  EDWARD  DELAVAN  PERRY 

[Edward  Delavan  Perry,  Jay  Professor  of  Greek  and  Dean  of  the 
Faculty  of  Philosophy,  Columbia  University,  New  York.  b.  Troy, 
New  York,  1854.  A.B.  Columbia  College,  1875;  Ph.D.  Tubingen, 
1879;  LL.D.  Columbia  College,  1904.  Post-graduate,  Leipzig  and 
Tubingen,  Germany;  Columbia  University.] 

When  one  examines  in  turn  the  universities  of  the  great 
nations  which  lead  the  world's  civilization  one  is  struck  by 
the  diversity  of  their  history,  of  their  aims,  of  their  or- 
ganization and  operation,  and  by  the  difference  in  the  meas- 
ure of  influence  which  they  exert  in  the  several  countries 
which  support  them.     Starting  mostly  from  the  model  of 
the  University  of  Paris,  passing  through  endless  vicissitudes 
of  ecclesiastical,  governmental,  or  corporate  control ;  in  turn 
endowed  and  plundered,  fostered  and  suppressed;  the  cen- 
tres now  of  ultra-conservative,  now  of  extreme  radical  ten- 
dencies in  religion,  in  politics,  or  in  scientific  theory ;  in  one 
place  content  merely  to  impart  to  youth  of  still  tender  age 
a  modest  measure  of  inherited  learning,   altogether  theo- 
retical and  unpractical,  in  another  subordinating,  even  sac- 
rificing, everything  else  to  the  development  and  maintenance 
of  technical  schools,  in  yet  another  unwearied  in  the  pur- 
suit of  advanced  scientific  investigation  of  all  sorts ;  in  one 
age  and  place  if  not  actually  stationary,  yet  rather  moved 
than  moving  in  the  resistless  current  of  the  world's  progress 
with   faces  firmly  fixed  upon  the  past,  in  another  eagerly 
peering  into  the  gloom  of  the  unknown  which  their  own 
light  shall  yet  illumine — do  these  protean  Institutions  con- 
tain  a  common  element  that  justifies  us  in  assuming  the 
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existence  of  problems  that  affect  them  all  alike,  be  they 
European  or  American  or  Asiatic,  ancient  or  of  yesterday, 
poor  and  struggling  or  proud  in  the  rich  endowments  of 
centuries  or  in  the  more  than  princely  benefactions  of  a  sin- 
gle generation?  When  even  the  name  university  seems 
to  have  taken  a  new  signification  and  use  in  every  country 
where  it  occurs  (and  in  none  so  many  or  so  puzzling  appli- 
cations as  in  our  own  United  States),  what  problems  can 
there  be,  common  to  them  all,  that  are  not  in  equal  degree 
problems  of  the  secondary  school,  or  of  the  college,  or  of 
the  technical  school  ?  And  if  such  problems  can  be  isolated, 
how  do  they  differ,  as  "present"  problems,  from  those  that 
confronted  our  ancestors  or  our  immediate  predecessors, 
or  from  those  that  continue  in  existence  as  questions  still 
unsolved  ? 

A  starting-point  for  the  response  to  these  questions  may 
perhaps  best  be  found  in  this  simple  fact :  In  every  country 
of  the  civilized  world  the  institution  which  gives  the  most 
advanced  instruction,  whatever  form  that  may  take  except 
the  exclusively  practical,  is  called  a  university.  Such  an 
institution  may  do  this  well  or  badly,  may  do  few  or  many 
other  things  besides  giving  this  kind  of  instruction;  but 
the  feeling  is  universal  that  this  kind  of  organization  does 
something  which  others  are  not  expected  to  do,  which  in 
most  cases  they  cannot  do.  Unfortunately  the  converse  is 
not  universally  true ;  in  our  own  countr}'-  scores  of  so-called 
universities  are  no  more  than  high  schools,  and  poor  ones 
at  that ;  but  in  every  civilized  land  the  highest  level  of  edu- 
cational achievement  is  reached  by  a  university. 

It  is  a  commonplace  that  every  institution,  to  be  influ- 
ential and  really  profitable  to  the  life  of  the  nation  as  a 
whole,  must  be  in  harmony  with  the  national  spirit  and 
ideals.  This  would  seem  to  give  us  naturally  as  many  types 
of  universities  as  there  are  nations,  and  to  a  limited  extent 
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this  is  true,  though  it  has  often  been  pointed  out  that  all 
the  varieties  are  referable  to  two  or  three  early  forms.  The 
most  intensively  and  exclusively  national  forms  and  ten- 
dencies have  their  proper  place  in  the  schools ;  here  if  any- 
where the  seeds  of  patriotism  must  be  sown  and  character 
developed  in  accordance  with  ancestral  and  national  tradi- 
tions. In  the  schools,  therefore,  in  the  colleges,  by  what- 
ever name  we  choose  to  call  the  institutions  whose  pupils 
are  expected  merely  to  acquire  knowledge  and  to  develop 
character,  we  expect  to  find  the  greatest  diversity  in  the 
practices  and  interests  of  different  nations.  Each  people 
must  here  work  out  its  own  salvation,  with  an  eye  to  its 
own  profit;  it  should  learn  what  it  can  from  the  experience 
and  example  of  others,  but  its  responsibility  begins  and  ends 
with  itself  so  far  as  the  mere  transmission  of  acquired 
knowledge  is  concerned.  But  when  we  pass  on  to  the  actual 
increase  of  human  knowledge  and  to  the  training  of  the 
maturer  minds  to  take  their  part  in  thus  pushing  out  the 
boundaries  of  the  known,  we  necessarily  overstep  the  limits 
of  the  national,  and  enter  upon  ground  common  to  all  the 
nations  of  the  earth.  Here  the  interests  of  civilized  nations 
can  only  coincide,  and  on  this  ground  must  meet  the  insti- 
tutions which  in  each  country,  whether  organized  especially 
to  this  end  or  not,  carry  on  this  work  as  far  as  it  is  carried 
on  at  all.  These  are,  preeminently,  the  universities.  They 
may  be  of  one  form  or  another,  with  simple  or  complicated 
aims ;  but  this  responsibility  is  theirs,  this  duty  and  oppor- 
tunity. If  they  perform  this  duty  to  the  best  of  their  ability 
they  justify  their  existence,  whether  they  do  other  things 
or  not;  if  they  neglect  it,  though  they  may  turn  out  accom- 
plished and  well-read  gentlemen,  fitted  to  enjoy  to  the  ut- 
most whatever  pleasure  comes  their  way,  or  eminent  lawyers 
or  physicians,  or  brilliant  engineers  or  chemists,  they  fail 
in   the  one   point   wherein    their   opportunity,    and   conse- 
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quently  their  duty,  are  unique.  And  this  is  as  true  of  the 
universities  in  the  newest  country  as  of  those  in  the  oldest. 
Service,  and  training  for  service,  of  our  fellow  men  is,  or 
should  be,  the  keynote  of  modern  education.  But  there  are 
many  forms  of  service,  many  ways  in  which  the  trained  man 
or  woman  may  help  along  the  world's  advance  in  civiliza- 
tion; and  who  is  justified  in  saying  that  an  occupation  which 
to  him  seems  profitless  and  a  mere  amusement  may  not  con- 
tribute in  the  end  to  the  sum  of  human  welfare?  What- 
ever else  the  university  may  do  or  leave  undone,  it  cannot 
without  being  unfaithful  to  its  highest  opportunity  neglect 
to  train  some  persons  to  be  contributors  to  the  sum  of 
human  knowledge,  to  be  investigators.  It  may  do,  and  in 
most  instances  is  organized  to  do,  many  things  beside  this, 
and  so  far  as  it  does  these  well  it  is  fulfilling  more  or  less 
well  its  duties  toward  the  nation  in  which  it  exists ;  but  its 
duty  toward  the  world  at  large  is  not  fulfilled  unless  it  helps 
in  the  work  of  actual  research  and  uses  this  activity  as  an 
inspiration  and  model  for  those  of  younger  generations  who 
shall  take  up  the  torches  that  fall  from  the  hands  of  their 
elders  and  carry  them  a  little  further  onward. 

In  the  obligation  to  service  of  this  sort  I  conceive  the 
common  ground  of  universities  the  world  over  to  lie;  here 
is  their  point  of  contact,  here  their  bond  of  union,  and  from 
this  common  point  of  view  are  visible  many  problems  that 
concern  them  all  alike — problems  that  can  be  solved  only 
by  cooperation  of  many  countries.  Getrennt  marschieren, 
vereint  schlagcnj  is  a  principle  that  must  at  last  prevail  in 
the  world's  highest  educational  practice  no  less  than  in  its 
wars ;  marching  by  way  of  its  duty  to  its  own  country,  each 
university  must  strive  to  pass  beyond  that  and  to  reach  the 
ultimate  goal  of  service  to  the  whole  human  race. 

Is  the  problem  thus  confronting  the  universities  of  the 
world  a  modern  problem  exclusively  or  chiefly,  so  that  the 
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experience  of  our  predecessors  can  help  us  but  little  to 
solve  it? 

It  is  chiefly  a  modern  problem,  because  it  is  only  in  very 
recent  years  that  great  nations  have  begun  to  look  steadily 
abroad  in  educational  matters,  to  view  themselves  as  re- 
flected in  the  views  of  other  nations,  to  profit  by  the  experi- 
ence of  those  others ;  because  enormous  advances  in  science 
of  all  sorts  have  been  made  within  a  century,  countless  new 
fields  of  investigation  opened  up,  and  old  ones  reexplored. 
The  doctrine  of  free  investigation  in  all  directions  possible 
to  the  mind  of  man  as  the  duty  of  the  university,  of  com- 
plete Lehrfrcihcit,  is  comparatively  recent,   and  not  even 
yet  adopted  without  reserve  by  some  of  the  oldest,  richest, 
and  most  famous  universities  of  the  world.     For  centuries 
after  the  beginning  of  universities  in  Europe  these  insti- 
tutions regarded  as  their  one  duty  the  handing  down  of 
knowledge  given  to  them  by  earlier  ages ;  for  them  truth, 
as  Paulsen  puts  it,  "war  ein  Gegebenes,"  something  "deliv- 
ered," not  something  to  be  found  out.     "The  content  of 
instruction  was  provided  for  the  medieval  university;  its 
task  was  to  hand  down  the  fixed  body  of  learning."     To 
Germany  belongs  the  honor  of  having,  first  among  nations, 
seen  the  inestimable  advantage  to  the  nation  at  large  of  so 
identifying  the  principle  of  research  in  all  fields  with  the 
university   that    "university   teacher"   and   "investigator," 
"leader   of   scientific  thought,"   should   become   practically 
synonymous  terms,  and  that  the  nation  should  look  prima- 
rily to  its  universities  and  to  men  trained  in  them  for  counsel 
and  guidance.     This  is,  it  seems  to  me,  the  vital  point  of 
the  whole  matter — the  impregnation  of  the  students  of  a 
university    with    the    same    enthusiasm  for  widening  the 
bounds  of  human  knowledge  that  is  felt  by  those  who  guide 
the  university,  so  that  whatever  their  profession,  they  may 
practice  it  with  an  eye  to  this  as  well  as  to  their  personal 
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success.  The  teacher  who  succeeds  in  doing  this  with  a  sin- 
gle pupil  is  in  effect  a  university  teacher.  Herein  is  the 
fundamental  difference  between  the  university  of  to-day 
and  the  university  of  the  olden  time.  It  is  to-day  expected 
to  turn  out  trained  men  and  women  for  the  professions, 
and  thus  to  serve  Church  and  State  no  less  than  was  the 
university  of  old ;  but  above  and  beyond  this,  to  serve  hu- 
manity at  large  by  the  insistence  upon  the  pursuit  of  truth 
for  its  own  sake.  If  the  teachers  of  our  youth  feel  this  en- 
thusiasm within  them,  it  cannot  fail  to  take  root  in  the 
hearts  of  their  pupils. 

What  must  the  universities  do  to  exert  such  an  influ- 
ence as  widely  and  deeply  as  possible  in  the  world,  along 
with  the  other  functions  traditionally  and  properly  assigned 
to  them? 

Research  alone,  uncoupled  with  training  m  its  methods, 
is  rather  the  duty  of  such  bodies  as  the  learned  "academies" 
existing  in  some  countries,  or  of  the  fortunate  individuals 
who  can  give  their  lives  to  it,  than  of  the  universities.  This 
narrower  view  of  research  was  the  one  held  for  generations 
by  the  great  English  universities,  when  they  have  held  it 
at  all,  and  until  the  most  recent  times  "research"  meant 
for  them  chiefly  literary,  mathematical,  and,  to  certain 
extent,  historical  investigation.  It  is  plain  also  that  re- 
search, along  with  such  training  in  methods,  cannot  be  the 
only  functions  of  even  the  ideal  university.  There  are 
the  professions  to  be  provided  for ;  the  welfare  of  the  com- 
munity demands  the  existence  of  highly  trained  experts, 
both  as  practitioners  and  as  teachers;  and  to  abandon  the 
training  of  these  to  purely  technical  or  professional  schools 
would  be  suicidal  for  the  universities,  and  a  calamity  to 
the  state. 

Our  own  country  is  much  too  lax  in  this  respect,  and  is 
full  of  incompetent  practitioners,  by  no  means  all  of  whom 
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are  self-taught;  most  have  graduated  from  some  school 
which  has  the  right  to  bestow  degrees.  In  some  other 
countries,  wiser  than  ours  in  this  particular,  the  practice 
of  a  profession  is  made  in  effect  impossible  for  those  who 
have  not  been  trained  in  a  university  school,  and  govern- 
mental control  of  the  latter  holds  them  rigidly  to  a  high 
standard.  In  lands  where  this  regulation  is  impossible, 
owing  to  the  form  of  government  or  to  deeply  rooted  tra- 
ditions, the  duty  of  upholding  the  highest  standard  of  pro- 
fessional training  falls  upon  the  universities.  These  can, 
by  providing  the  best  training  to  be  had  anywhere,  attract 
the  best  men  to  their  schools,  and  with  them  leaven  the 
whole  body  of  practitioners. 

The  university,  to  be  serviceable  to  the  fullest  extent, 
must  be  impartial  in  its  welcome  to  subjects  of  research. 
It  must  not  proscribe  certain  fields  of  research  or  withdraw 
its  support  from  investigations  therein  merely  because  few 
students  are  attracted  to  them,  or  because  such  studies 
seem  unpractical  and  not  likely  to  "pay."  After  a  long 
and  hard  struggle  the  natural  sciences  have,  in  many  quar- 
ters, prevailed,  and  by  reason  of  the  countless  ways  in 
which  the  results  of  researches  therein  can  be  put  to  prac- 
tical use,  for  commercial  profit  and  for  the  physical  wel- 
fare of  man,  their  appeal,  particularly  in  newer  countries, 
drowns  the  voice  of  the  advocate  of  the  philosophical, 
philological,  and  historical  sciences.  Unfortunately  the  bit- 
terness of  controversy  is  not  yet  extinct ;  the  scorn  formerly 
poured  out  in  blind  wrath  by  the  "classical  men"  upon 
studies  in  natural  science  has  been  returned  with  interest. 
The  classical  languages  and  literatures  seem  threatened 
with  starvation  by  withdrawal  of  their  nutriment.  A 
naturalist,  who  will  cheerfully  spend  his  life  in  determining 
the  number  of  recognizable  variations  in  a  species  of  bee- 
tles, will  be  heard  to  sneer  at  researches  into  the  history  of 
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human  institutions  or  of  human  speech,  no  less  bitter  and 
one-sided  in  his  views  than  the  classical  scholar  who  sneers 
at  him.  Yet  as  long  as  man's  associations  are  with  his 
fellow  men,  as  long  as  he  remains  the  "political  animal" 
of  Aristotle,  so  long  will  the  sciences  that  make  for  the 
comprehension  of  man,  of  his  history,  of  his  future,  de- 
serve at  least  an  equal  place  with  the  sciences  of  the  extra- 
human  world.  No  knowledge,  however,  extensive  and 
accurate,  of  natural  science  can  dispense  us  from  the  need 
of  better  knowledge  than  we  possess  of  the  human  mind, 
of  human  passions,  and  human  ambitions,  of  the  history 
of  mankind  upon  the  earth.  The  person  who  discovers 
or  helps  to  discover  a  law  of  any  part  of  the  vast  com- 
plex which  we  call  nature  is  a  benefactor  of  the  race;  but 
so  also  is  he  who  discovers  a  law  of  the  human  mind, 
whether  that  be  manifested  in  language  as  the  instrument 
or  in  literature  as  the  form  of  expression,  in  statutes  and 
ordinances  of  civilized  peoples  or  in  uncouth  customs  of 
savages,  in  works  of  painting  or  sculpture  or  architecture 
or  music,  or  in  the  countless  manifestations  of  man's  re- 
ligious emotions,  beliefs,  and  practices.  "We  make  the 
world  a  better  place  to  live  in,"  say  the  "practical"  men. 
"Yes,"  say  the  "theoretical"  men,  "and  we,  by  making  men 
better  fitted  to  live  in  it,  also  make  it  a  better  place  to  live 
in;  for  it  is  made  up  of  human  beings  no  less  than  of  in- 
animate things."  Each  is  fully  justified  in  his  pride,  and 
the  latter  is  performing  as  noble  and  permanent  a  service 
as  the  former;  each  is  contributing  to  the  progress  of  the 
race. 

But  the  mere  limitations  of  endowment,  not  to  mention 
others,  make  it  in  most  cases  impossible  for  any  one  uni- 
versity to  provide  courses  of  research  in  all  fields  of  human 
knowledge.  Such  instruction  is  very  costly,  sometimes  al- 
most prohibitively  so,  and  the  other  needs  which  the  uni- 


PROBLEMS  OF  THE  UNIVERSITY         115 

versity  must  meet  are  more  immediate  and  pressing.     Here 
is   where   intelligent    and   unselfish   cooperation,    to   a    far 
greater  extent  than  has  yet  been  seen  in  the  world  of  higher 
education,  is  imperatively  called  for.     In  how  many  parts 
of  the  world  we  see  within  the  compass  of  a  few  miles  two 
or  more  universities  attempting  the  same  work  wdth  insuf- 
ficient  endowments,    inadequate   faculties,    and   a   discour- 
agingly  small  number  of  students,  while  mere  local  pride 
and  a  mistaken  kind  of  loyalty  prevent  consolidation  or 
partition  of  the  fields   to  be  covered.      Such  partition  of 
work  of  course  implies  the  right  of  the  student  to  migrate 
freely   from    one   university  to   another,   without   sacrifice 
of  his  standing  or  loss  of  time  or  credit.    In  the  first  period 
of  development  of  European  universities  this  migratoriness 
of  students,  even  beyond  national  limits,  was  very  marked ; 
then  a  reaction  set  in,  owing  to  the  growing  bitterness  of 
feeling  between  neighboring  states,  or  even  districts,   in- 
tensified by  confessional   differences;   for  example,   in  the 
eighteenth  century  the  subjects  of  certain  German  states 
were  actually  forbidden  to  attend  the  universities  of  certain 
others.    But  since  the  end  of  the  eighteenth  century  migra- 
tion of  students  among  the  German,  Austrian,  and  Swiss 
universities  is  commoner  than  persistence  of  residence  at 
one  university.     The  benefits  of  the  custom  have  been  too 
often  set  forth  to  need  discussion  here.     But  there  is  need 
of  still  further  progress ;  not  only  must  the  migration  from 
country  to  country,  already  in  fashion  in  certain  directions, 
be  encouraged,  but  currents  must  be  made  to  flow  in  both, 
nay,  in  many  directions.     Inestimable  benefits  have  already 
accrued  to  American  education  in  all  its  stages  from  ac- 
quaintance with  the  ideals  and  methods  of  other  countries. 
On  all  sides  we  have  seen,  of  late  years,  educational  com- 
missions sent  from  one  country  to  another  to  observe  and 
report.    Probably  there  are  few  states  of  the  civilized  world 
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that  have  not  some  lessons  to  teach  the  others;  the  thor- 
oughness of  German  scholarship,  the  elegance  and  precision 
of  the  French  and  English,  are  reciprocally  needful. 
America,  for  generations  viewed  as  merely  a  learner  by 
the  nations  of  Europe,  and  still  needing  much  light,  has 
at  last  become  recognized  as  a  possible  teacher,  and  seems 
in  a  fair  way  to  repay  at  least  a  part  of  her  educational 
debt  to  older  countries.  It  has  recently  been  well  said  that 
while  in  America  much  time  is  wasted  in  the  schools,  in 
Germany  an  equal  amount  is  wasted  in  the  universities. 
We  may  still  learn  from  Germany  how  to  correct  the  one 
evil,  even  though  the  conditions  in  the  two  countries  differ 
so  greatly;  and  Germany  may  perhaps  learn  from  our 
practice  how  to  correct  the  other.  There  are  already  en- 
couraging beginnings  of  reciprocal  action  in  the  inter- 
change of  students.  The  French  Government  several  years 
ago  entered  into  relations  with  one  or  more  American  uni- 
versities for  such  an  interchange,  on  fellowship  stipends. 
Only  last  spring  some  eminent  professors  of  German  uni- 
versities, while  on  a  visit  to  the  United  States,  expressed 
the  hope  that  it  might  soon  be  made  possible  for  Germans 
to  spend  a  part  of  their  time  of  study  at  American  uni- 
versities, with  full  credit  at  home  for  the  time  thus  oc- 
cupied, just  as  some  of  our  universities  allow  time  spent 
at  a  foreign  university  to  be  counted  toward  their  own  de- 
grees. A  movement  in  this  direction  has  already  been  made 
by  the  Philosophical  Faculty  of  Berlin.  As  the  other  states 
of  the  Empire  are  apt  to  follow  Prussia's  lead  in  educa- 
tional matters,  we  may  hope  to  see  this  privilege  extended 
to  the  Saxon,  the  Bavarian,  and  the  Badensian  student 
as  well. 

The  Rhodes  Scholarships,  in  some  respects  a  curiously 
one-sided  benefaction,  may  yet  serve  indirectly  a  wider  pur- 
pose than  their  founder  foresaw;  they  may  yet  lead  to  re- 
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ciprocal  provision  for  foreign  study  on  the  part  of  English- 
men, and  so  find  their  own  usefulness  doubled. 

The  university  must  be  democratic.     It  must  not  serve 
directly  or  indirectly  the  exclusive  interests  of  one  part  or 
class  of  the  community,  whether  that  part  be  the  social 
aristocracy,  or  the  church,  or  the  technical  practitioners,  or 
the  adherents  of  one  or  another  form  of  political  theory 
or  religious  belief.     This  does  not  mean,  however,  that  it 
should  admit  to   its  work   or  lectures   every  person   that 
chooses  to  apply.     On  the  contrary,  admission  to  research 
and  professional  training  must  be  restricted,  and  closely; 
but  the  restriction  must  be  merely  one  of  qualification  for 
work  of  the  character  which  the  university  Is  called  upon  to 
do.     Restriction  because  of  lack  of  residential  accommoda- 
tion is,  for  the  university  as  such,  most  unwise,  for  often 
those  excluded  are  better  fitted  for  its  work  than  those  ad- 
mitted, who  may  be  admitted  for  other  reasons — family 
or  political  or  religious  connections,  ability  to  pay  the  prices 
demanded,  and  so  on.     Nor  does  restriction  on  account  of 
sex  seem  to  me  possible  of  retention  for  many  years  longer. 
One  has  only  to  compare  the  situation  of  to-day  with  that 
of  twenty-five  years  ago  to  understand  how  irresistible  is 
the  tendency  toward  equality  of  the  sexes  in  respect  to  op- 
portunities of  education.     The  desire   for  large  numbers 
of  "graduates"  and  professional  students,  merely  from  sat- 
isfaction in  the  contemplation  of  large  numbers,  is  a  serious 
danger  to  which  American  universities  are  peculiarly  ex- 
posed.    In   advanced  work  not  a  very  great  number   of 
students  can  be  properly  handled  at  one  time;  for  mere 
lectures  it  makes  perhaps  little  difference  whether  the  in- 
structor  addresses   twenty-five   or   two   hundred    students, 
but  the  more  modern  methods  of  laboratory  and  seminar 
have  brought  with  them  a  necessary  restriction  in  the  size 
of  classes,  and  the  personal  relations  borne  by  the  most 
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successful  teachers  towards  their  advanced  students  cannot, 
in  the  nature  of  things,  be  extended  to  very  many  at  once. 
A  selection  must  always  be  made.  In  the  first  instance 
only  those  thoroughly  qualified  by  previous  training  to 
profit  by  the  courses  should  be  admitted  to  them — except 
in  certain  cases  as  "hearers"  or  "auditors" — and  only  the 
most  promising  of  the  whole  number  to  the  advanced  work. 
It  is  in  my  opinion  a  very  grave  though  a  widespread  error 
to  suppose  that  the  university  which  admits  the  most  stu- 
dents does  the  greatest  service  to  the  community.  That 
greatest  service  is  done  by  the  institution  which  holds  its 
standards  high  and  firm ;  not  so  high  indeed  that  only  the 
exceptional  student  can  hope  to  reach  them,  but  so  high 
that  its  certificate  of  approval,  its  degree,  shall  be  accepted 
as  a  premium  all  over  the  educational  world.  This  view  is 
often  decried  as  "undemocratic,"  particularly  in  America, 
and  when  applied  to  the  professional  schools  of  our  uni- 
versities. But  democracy  can  here  logically  imply  no  more 
than  the  lack  of  restrictions  arising  from  birth,  class,  be- 
lief, or  sex;  no  democratic  spirit  can  insure  the  making 
of  a  competent  scholar  out  of  poor  material,  or  justify  ham- 
pering the  man  of  good  endowment  and  training  by  yok- 
ing him  with  others  who  can  never  n*iaintain  his  pace.  The 
welfare  of  the  country  demands  that  there  be  some  who  can 
push  on  far  in  advance  of  their  fellows,  and  it  is  the  worst 
spirit  of  trades-unionism  which  would  hinder  them  under 
pretense  of  giving  all  others  an  equal  chance  with  them. 
The  welfare  of  the  country  is  greater  than  the  apparent 
collective  welfare  of  all  the  units  that  compose  it;  in  things 
spiritual  the  whole  is  often  greater  than  the  apparent  sum 
of  its  parts,  because  some  of  the  most  important  parts 
cannot  be  estimated  alone,  but  only  in  their  effect  upon 
others,  as  quickening  and  inspiring  influences.  The  num- 
ber of  persons  admitted  to  the  universities,  in  any  country, 
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who  are  fitted  by  nature  to  become  exclusively  investiga- 
tors, is  very  small.  Here  it  is  particularly  true  that  many 
are  called  but  few  chosen;  but  any  one  who  is  fitted  by 
nature  to  become  a  good  practitioner  ought  to  be  able  to 
learn  how  to  investigate  for  himself,  and  so  to  add  some- 
thing to  the  sum  of  human  knowledge,  in  connection  with 
the  exercise  of  his  profession.  This  is  the  kind  of  profes- 
sional man  that  the  university  should  expect  to  turn  out; 
not  the  physician  who  is  content  with  merely  curing  his 
patients;  nor  the  mining  or  the  civil  or  the  electrical  en- 
gineer who  is  content  merely  with  making  his  creations 
pay  dividends ;  nor  the  lawyer  who  is  content  merely  with 
winning  his  cases;  but  men  of  all  these  professions  who 
look  beyond  practice  to  actual  enlightenment  of  places  that 
are  still  dark,  though  it  be  given  to  each  one  to  shed  only 
a  tiny  gleam  of  light  which  reveals  a  minute  speck  of  truth 
hitherto  unknown.  This  is  one  form  of  the  ideality  for 
which  the  university  as  such  must  strive;  not  only  the 
ideality  of  the  poet,  the  painter,  or  the  musician,  but  also 
an  ideality  which  may  inhere  in  geology  as  well  as  in  Greek, 
in  anatomy  as  well  as  in  the  history  of  literature — an 
ideality  which  transfigures  all  study,  and  fills  the  pursuit 
of  even  the  most  practical  profession  with  the  noble  passion 
for  the  things  beyond  and  above  mere  "success  in  life."  By 
this  the  university  makes  of  its  children  an  aristocracy 
within  a  democracy,  not  hostile  to  that  democracy,  but  pre- 
servative of  it;  an  aristocracy  that  is  not  a  "close  corpora- 
tion," but  open  to  every  one  competent  to  reach  it ;  not 
reproducing  itself  from  within,  but  replenishing  itself  from 
without.  "Aristocracy"  is  a  noble  word,  though  often 
dragged  in  the  mire  by  those  who  should  hold  it  free  from 
taint;  and  the  aristocracy  of  mind  and  education  can  im- 
peril the  liberties  of  no  community.  The  university,  and 
these  men  and  women  its  offspring,  must  lead  public  opin- 
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ion  and  not  follow  it ;  nor  must  they  sit  aloof  from  the  na- 
tional life  nursing  their  superior  culture  in  a  fine  sense  of 
detachment.  The  university  graduate  who  does  not  feel 
that  he  owes  service  to  the  community  as  his  ytviSha  as  the 
thank-offering  for  his  spiritual  birth,  is  an  unworthy  son 
of  his  alma  mater,  and  the  university  that  has  not  made 
him  feel  this  duty  is  an  unworthy  spiritual  parent;  but  his 
service,  so  far  as  lies  within  his  powers,  should  be  one  that 
can  be  performed  by  none  in  the  community  so  well  as  by 
himself.  The  millions  of  money  annually  spent  upon  uni- 
versities are  wasted  if  their  "output"  does  not  show  itself 
able  to  do  what  the  rest  of  the  community  cannot  do. 

I  have  dwelt  at  length  upon  these  general  phases  of  the 
whole  duty  of  the  university  because  this  seems  to  me 
greater  than  all  other  problems  of  the  university,  and 
greater  now  than  in  any  previous  age  because  of  the  pro- 
found changes  already  taking  place  or  imminent  in  every 
civilized  community.  The  problem  is :  How  can  the  uni- 
versity make  of  itself  the  most  efficient  instrument  for 
giving,  with  or  without  professional  training  (in  which 
latter  I  include  of  course  the  profession  of  teacher)  the 
enthusiasm  and  proper  training  for  research,  the  latter  be- 
ing recognized  as  the  most  important  of  all,  the  sine  qua  non 
of  university  training?  The  injection  of  the  transfiguring 
ideality  of  which  I  have  spoken  above  into  university  teach- 
ing in  all  its  ramifications  is  a  process  necessary  in  every 
country  that  maintains  a  complete  system  of  education,  and 
must  be  carried  out  by  each  country  in  its  own  way.  In 
some  it  is  practically  accomplished  already,  in  others  hardly 
begun.  The  many  other  specific  problems  which  confront 
the  universities  are,  in  my  opinion,  all  subsidiary  to  this, 
and  the  solution  of  each  of  them  but  a  different  way  to 
this  end. 

I  have  spoken  thus  far  as  though  but  one  type  of  uni- 
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versity  existed,  a  type  more  closely  resembling  the  German 
than  any  other,  yet  not  German  because  of  the  inclusion 
in  it  of  the  technical  schools,  which  in  Germany  are  sepa- 
rate from  the  "universities,"  with  their  time-honored  "four 
faculties"  of  theology,  law,  medicine,  and  philosophy 
(though  in  some  German  universities  we  find,  as  is  well 
known,  a  subdivision  of  one  or  another  faculty).  This  I 
have  done  to  avoid  confusion ;  and  it  seems  necessary  now 
to  explain  that  so  far  as  I  know  no  university  of  exactly 
this  type  exists  anywhere  in  the  world.  Certainly  not  in 
the  United  States,  because  those  few  which  include  the 
"four  faculties"  include  also  "undergraduate  colleges,"  the 
aim  of  which,  while  not  contrary  to  the  ideal  of  the  uni- 
versity, is  not  coincident  with  it,  but  rather  preparatory 
and  conducive  to  it.  Not  in  England,  where  the  "uni- 
versity" is  either  a  group  of  colleges  which  do  almost  all 
the  teaching,  or  merely  an  examining  body,  or  as  yet 
merely  an  incomplete  institution  consisting  chiefly  of  tech- 
nical schools ;  and  not  on  the  Continent  of  Europe,  because 
there  the  technical  schools  are  still  separate  institutions. 
Yet  the  ideal  which  I  have  tried  to  formulate  is  pursued 
in  England,  in  the  United  States,  and  on  the  Continent  of 
Europe,  and  in  other  parts  of  the  world.  By  "university" 
in  the  United  States  I  mean  so  much  of  one  of  our  complex 
and  heterogeneous  institutions  as  trains  for  the  work  of 
research  of  an  advanced  character,  whether  coupled  or  not 
with  professional  instruction,  to  which  training  are  ad- 
mitted only  those  who  have  had  a  previous  training  roughly 
to  be  estimated,  in  accordance  with  American  custom,  by 
the  baccalaureate  degree  or  its  equivalent.  This  part  of 
such  an  institution  has  to  solve  "university  problems ;"  or 
rather,  the  institution  as  a  whole  has  to  solve  them  for  that 
much  of  itself,  along  with  many  others  which  affect  other 
portions  of  its  complex  organism.    These  questions  are  thus 
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maae  much  more  difficult  of  solution  for  American  institu- 
tions than  for  those  of  older  countries.  The  American  "uni- 
versity" is  tending  to  become  a  huge  magasin,  an  emporium 
of  learning,  a  sort  of  Ministry  or  Department  of  Education. 
In  its  desire  to  be  all  things  unto  all  men  it  is  apt  to  lose 
sight  of  the  logical  distinctions  between  different  stages 
and  fields  of  education,  and  to  assume  that  everything  it 
does  is  exactly  as  important  as  everything  else  done  by  it, 
or  by  any  other  institution. 

The  first  problem  that  presents  itself  is  naturally  that  of 
money.     Probably  no  university  exists  which  has  all  the 
money  it  needs;  such  a  one  would  be  an  absurdity  in  the 
world  of  education.     A  university  which  has  all  the  money 
it  needs  does  not  deserve  all  that  it  has ;  it  condemns  itself 
out  of  its  own  mouth,  by  confessing  that  it  can  think  of  no 
new  paths  in  which  to  strike  out,  or  does  not  care  to  enter 
upon  them.    A  school,  even  a  college,  may  conceivably  have 
money  enough ;  not  so  a  university.    Instruction  in  methods 
of  research  is  well  known  to  be  the  most  expensive  of  all 
kinds.     The  great  specialists  in  medicine  and  law  and  en- 
gineering and  chemistry  command,   as  practitioners,   fees 
far  in  excess  of  anything  that  a  university  could  afford  to 
pay  them  as  salaries  if  it  demanded  all  of  their  time  and 
activity.     It  is  fortunate  for  the  universities  that  the  profit- 
ableness of  actual  practice  often  does  not  appeal  at  all  to 
the  men  best  fitted  to  instruct,  and  that  in  other  cases  men 
eminent  in  practice,  satisfied  with  the  income  produced  by 
devoting  part  of  their  time  to  it,  use  the  rest  in  lecturing 
or  conducting  courses  of  research  in  a  university  or  pro- 
fessional school.     It  is  plain  to  every  one  that  large  and 
commodious  laboratories  are  needed  for  even   a  few  ad- 
vanced students,  although  fine  laboratories  and  equipment 
do  not  of  themselves  make  investigators,  any  more  than 
fine  art  schools  necessarily  turn  out  great  painters  or  sculp- 
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tors,  or  fine  conservatories  of  music  great  composers — the 
right  kind  of  men  must  be  there  to  use  them.  The  scientific 
spirit  and  insight  and  patience  and  training  which  make 
discoveries  would  doubtless  make  them  anyway  with  the 
merely  necessary  materials  at  hand;  but  good  equipment 
makes  for  good  work.  The  danger  here  lies  in  the  tempta- 
tion to  mere  splendor.  The  need  of  well-equipped  libraries 
is  less  evident  to  the  outsider — sometimes  least  evident  to 
the  Maecenas  from  whom  donations  are  fondly  expected 
(I  speak  as  an  American) — yet  it  is  not  less  great  than  that 
of  laboratories.  It  is  probably  not  too  much  to  say  that  the 
need  least  well  supplied,  in  all  universities  but  a  very  few 
exceptionally  favored  ones,  is  that  of  proper  endowments 
for  the  constant  purchase  of  books.  Other  equipments  too 
are  requisite :  museums  and  collections ;  and  for  the  his- 
tory of  art,  casts,  photographs,  engravings,  models,  at  least 
in  universities  where  there  is  not  ready  access  to  good  pub- 
lic museums.  The  rapidity  with  which  large  sums  disap- 
pear when  applied  to  such  objects  is  only  too  familiar  to 
those  who  are  charged  with  the  duty  of  providing  and  ad- 
ministering such  collections.  Another  temptation,  particu- 
larly hard  to  resist,  is  that  of  devoting  the  endowments 
chiefly  to  things  that  bring  in  an  immediate  return — the 
"things  that  pay,"  as  the  phrase  is.  How  to  touch  the  gen- 
erous impulses  of  the  men  of  wealth,  or  convince  the  rulers 
of  the  state  of  the  university's  needs,  and  to  do  this  without 
sacrificing  the  ideal  of  the  university  to  please  the  whim 
or  vanity  of  the  one  or  the  other — this  is  one  of  the  great- 
est and  most  insistent  problems,  and  it  grows  greater  and 
more  insistent  with  every  year,  because  of  the  constant  ad- 
vance and  ramification  of  human  knowledge. 

The  question  of  the  best  organization  for  the  work  that 
the  university  has  determined  to  do  is  no  sooner  apparently 
settled  than   it  again   raises   its  head.     Of  course  in   the 
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United  States,  where  new  organization  and  reorganization 
are  constant,  this  problem  is  particularly  pressing.  It  here 
presents  itself  in  different  aspects  to  East  and  West.  To 
the  older  East,  with  its  great  institutions  of  learning  built 
up  on  a  collegiate  foundation,  for  generations  under- 
graduate colleges,  on  which  have  been  grafted  from  time 
to  time  professional  schools  with  little  or  no  organic  rela- 
tion to  each  other  or  to  the  central  stem,  the  problem  has 
been  largely  one  of  favoring  the  new  without  sacrificing 
the  old,  of  bringing  to  the  institution  as  a  whole  that  feel- 
ing of  solidarity  which  naturally  inheres  in  an  "under- 
graduate" college.  In  the  West,  in  the  state  universities, 
where  the  professional  and  technical  schools  have  from  the 
first  held  the  more  important  place,  the  conditions  are  al- 
most reversed.  In  Europe  the  technical  schools  have  from 
their  first  establishment  stood  on  altogether  different 
ground,  as  something  apart  from  the  university,  requiring 
a  different  preparation  of  candidates  for  admission,  and  in 
most  cases  possessing  decidedly  inferior  social  prestige. 
But  this  condition  is  passing  away  in  Europe;  it  is  coming 
to  be  seen,  for  example,  that  medicine  and  law  are  quite  as 
truly  technical  professions  as  engineering  and  architecture, 
and  the  latter  quite  as  well  entitled  to  be  called  "learned 
professions"  as  the  former.  Germany  has  begun  to  wipe 
out  the  invidious  distinctions  between  Hochschulen  pure  and 
simple,  i.  e.,  universities,  and  technischc  Hochschulen,  for- 
merly called  Polytechnica.  In  Prussia  the  technische  Hoch- 
schulen have  had,  since  1899,  the  right  of  giving  the  doc- 
tor's degree  in  engineering,  and  the  other  states  of  the  Em- 
pire have  followed  suit.  This  has  naturally  reacted  upon 
the  secondary  schools  which  are  feeders  to  these  institutions 
— a  point  to  be  touched  upon  presently. 

What  is  to  be  the  attitude  taken  toward  technical  schools 
by  the  university  which  includes  them  in  its  corporate  mem- 
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bership?  For  the  United  States  this  is  indeed  a  burning 
question.  Are  the  technical  and  professional  schools  to  be 
viewed  and  treated  as  undergraduate  or  as  graduate 
schools?  That  is  to  say,  shall  they  or  not  admit  students 
who  have  not  had  a  preliminary  training  indicated  by  the 
possession  of  a  bachelor's  degree?  Hardly  any  two  insti- 
tutions in  America  are  answering  that  question  in  the  same 
way.  Some  of  the  Eastern  institutions  have  made  the 
schools  of  medicine  and  law  "graduate"  schools  in  that 
sense,  but  none  has  yet  had  the  courage  to  take  the  same 
step  with  regard  to  the  technical  schools — of  chemistry,  en- 
gineering in  its  many  forms,  and  architecture.  Here  is,  it 
seems  to  me,  an  exceedingly  great  opportunity  for  the  larger 
and  more  powerful  institutions  of  the  United  States  to 
serve  the  ultimate  welfare  of  the  country,  by  putting  all 
their  technical  and  professional  schools  on  a  graduate  basis. 
Probably  no  one  now  alive  will  see  the  abolition  in  this 
country  of  technical  and  professional  schools  unconnected 
with  any  university.  These,  so  far  as  not  controlled  by 
the  state,  will  go  their  own  way,  for  the  most  part  (of 
course  there  are  honorable  exceptions)  aiming  to  "fit  for 
practice"  in  the  shortest  possible  time,  and  taking  little  or 
no  account  of  the  ideal  emphasized  above, — the  ideal  of 
research,  of  training  in  methods  of  research,  of  encourage- 
ment and  inspiration  to  research,  as  the  proper  ideal  of  the 
university,  whether  that  be  done  in  connection  or  out  of 
connection  with  training  for  professional  practice.  The 
university's  technical  and  professional  schools  should  be 
put  and  maintained  on  a  higher  plane.  If  in  the  course  of 
time  they  drive  the  others  out  of  existence,  so  much  the 
better — the  fittest  will  have  survived;  if  not,  it  will  surely 
be  better  for  us  to  have  the  higher  ideal  and  its  partial  real- 
ization before  the  eyes  of  the  country  and  the  world  than 
to  see  the  lower  one  everywhere  prevailing.     For  here  is 
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the  point  of  contact  with  other  lands  and  other  civilizations, 
and  we  shall  be  measured  by  the  best  of  what  we  have  ac- 
complished. The  professions  are  steadily  assuming  a  more 
and  more  important  and  commanding  position  in  the  world. 
The  universities,  to  keep  their  hold  on  the  nation,  to  be  the 
leaders  which  their  duty  calls  them  to  be,  must  identify 
themselves  with  the  professions  as  never  before,  but  with 
only  the  very  highest  forms  of  professional  education.  For 
them  to  lose  their  traditional  hold  on  the  older  professions, 
or  to  fail  to  secure  a  firm  hold  on  the  newer  ones,  would 
be  for  them  to  lay  the  ax  to  their  own  roots.  To  keep  and 
secure  this  hold  they  must  make  themselves  everywhere 
in  the  world  recognized  as  the  centres  of  research.  Paulsen 
said,  some  years  ago,  that  some  of  England's  greatest  lights 
in  science  would  be  inconceivable  as  members  of  an  English 
university.  That  is  a  terrible  indictment  to  bring  against 
a  university;  fortunately  it  is  less  true  now  than  in  1893, 
when  he  said  it ;  and  it  is  becoming  less  true  every  year. 

I  have  said  little  or  nothing,  in  this  connection,  of  that 
part  of  the  university,  whether  it  be  an  American  or  a 
European  university,  which  is  not  commonly  considered 
professional  or  technical:  the  part  called  "philosophical 
faculty"  in  Germany  and  most  countries  of  Continental 
Europe,  and  including  the  parts  devoted  to  political  science 
and  economics,  and  to  mathematical  and  natural  science, 
which  in  some  places  are  organized  as  separate  faculties ; 
in  others  included  in  the  faculty  of  philosophy  or  else- 
where. Some  of  our  American  universities  comprehend 
all  these  parts  under  the  collective  name  of  "graduate" 
schools — an  insufficient  designation  in  those  institutions 
which  made  one  or  more  of  the  professional  schools  also 
into  graduate  schools.  The  history  of  this  part  of  the  uni- 
versity body  has  been  singularly  varied.  At  first,  in  Europe, 
subordinated  to  the  other  faculties,  it  has  been  raised  to  per- 
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feet  equality  with  them,  and  in  general  has  maintained  the 
ideal  of  theoretical  research  far  more  completely  than  the 
other  faculties;  yet  in  Germany  it  has  become  almost  as 
much  of  a  professional  faculty  as  the  others,  having  been 
made  the  pathway  to  the  profession  of  teaching  in  the 
schools  of  higher  rank.  In  the  United  States  also  the  ten- 
dency is  strong  in  the  same  direction;  the  majority  of  those 
who,  as  graduate  students,  pursue  courses  leading  to  the 
degrees  of  master  of  arts  and  doctor  of  philosophy  do  so 
with  a  view  to  becoming  teachers.  Here,  too,  almost  with- 
out exception,  are  found  those  students  who,  without 
thought  of  active  professional  practice,  pursue  their  work 
for  the  sake  of  study  and  research  alone  as  far  as  the  uni- 
versity can  guide  them.  This  is  naturally  the  most  "theo- 
retical" part  of  the  university,  the  least  exclusively  profes- 
sional and  technical;  there  is  nothing  like  it  to  be  found 
outside  of  university  organization,  whereas  the  work  of  the 
theological,  the  legal,  and  the  technical  faculties  is  almost 
everywhere  duplicated  outside.  In  fact,  taking  the  Chris- 
tian countries  as  a  whole,  theological  training  is  given  much 
more  outside  of  universities  than  in  them,  and  the  same  is 
true  of  technical  training.  This  "philosophical"  part  of  the 
university  (I  use  the  name  without  prejudice  to  the  others 
— not  as  if  they  were  necessarily  unphilosophical,  and  not 
in  the  narrower  sense  of  the  term) — this  part  is  preemi- 
nently called  upon  to  maintain  the  ideal  of  research.  It  has 
no  raison  d'etre  if  it  does  not  maintain  it;  but  it  is  not 
called  upon  to  maintain  it  single-handed.  It  is  important 
that  the  philosophical  faculty,  in  the  wider  sense,  be  a  large 
part  numerically  of  every  university,  and  that  it  be  not 
subdivided  in  any  such  way  as  to  weaken  its  solidarity. 
The  task  of  fitting  teachers  for  the  higher  school  work,  and, 
of  course,  those  who  look  forward  to  giving  instruction 
in  non-professional   subjects    in   colleges   and   universities. 
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will  always  be  peculiarly  its  own,  and  these  teachers  must 
be  imbued  with  the  idealism  which  shall  protect  them  from 
degeneration  into  mere  teaching-machines — Unterricht- 
stechnikcr,  to  quote  again  from  Paulsen. 

In  America  the  relations  of  this  part  of  the  university 
to  the  rest  offer  many  problems  peculiarly  pressing,  because 
the  individuals  who  compose  these  faculties  almost  without 
exception  form  a  part  of  others  as  well — a  condition  en- 
tirely different  from  that  existing  in  European  universities. 
They  generally  have  quite  as  much  to  do  in  an  under- 
graduate as  in  the  graduate  school,  and  so  are  in  a  position 
analogous  to  that  of  the  Gymnasiallehrer  who  also  lectures 
in  the  university.  The  situation  is,  of  course,  largely,  if 
not  exclusively,  the  result  of  insufficient  funds.  No  good 
"graduate  school"  could  possibly  be  self-supporting,  and  the 
institutions  of  which  these  schools  form  parts  have  natur- 
ally many  other  demands  to  meet.  The  burden  of  double 
teaching  weighs  very  heavily  upon  the  American  professor, 
making  exceedingly  difficult  the  necessary  concentration 
of  mind  upon  the  higher  work.  To  regulate  these  condi- 
tions is  certainly  one  of  the  most  important  problems  before 
the  American  university  organizer. 

To  do  this  chosen  work  with  the  best  result  the  universi- 
ties must  have  well-prepared  material.  The  need  of  this 
has  been  met  by  different  nations  in  different  ways.  Least 
care  has  hitherto  been  taken  in  the  United  States,  where 
until  very  recent  years  almost  any  one  was  thought  well 
enough  trained  for  admission  to  a  school  of  medicine  or  law 
or  technology.  Germany  has  been  the  most  careful,  de- 
manding until  not  long  ago  a  gymnasial  training  for  all 
faculties  of  the  universities,  and  a  full  course  in  the  Real- 
schule  for  admission  to  the  technische  Hochschule.  But 
even  here,  some  years  ago,  a  reaction  set  in  against  the  ex- 
clusive privileges  of  the  gymnasium,  and  now  certain  parts 
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of  the  university  are  open  to  the  graduates  of  Realschulen 
and  Realgymnasicn.  The  end  of  the  extension  of  privi- 
leges is  not  yet  reached ;  the  natural  sciences  will  doubtless 
receive  still  greater  concessions.  But  the  principle  is  still 
firmly  maintained  that  admission  to  professional  training 
is  to  be  denied  to  those  who  have  not  a  rigid  and  thorough 
preliminary  training.  The  kind  of  training  may  vary,  but 
its  amount  and  thoroughness  may  not  be  diminished.  This 
is  still  an  urgent  need  in  America ;  not  how  the  universities 
may  get  the  largest  numbers  of  students,  or  fill  up  the 
schools  that  "pay"  the  best,  but  to  get  a  reasonable  number 
of  the  best-prepared  students,  who  will  push  on  beyond 
their  masters.  Much  has  been  written  of  late  years  about 
the  undue  prolongation  of  university,  especially  profes- 
sional, study ;  and  from  this  point  of  view  what  seems  only 
a  school  question  becomes  a  burning  university  question 
as  well,  for  the  university  can  build  only  upon  the  founda- 
tion of  the  school,  or  of  the  school  and  the  college. 

The  best  form  of  instruction  for  the  university  to  follow 
is  still  a  matter  of  discussion.  Everywhere  it  is  recognized 
that  mere  school  methods  do  not  suffice;  the  lesson  to  be 
learned,  the  pcnsiim,  the  "recitation,"  to  use  an  American 
term,  has  no  proper  place  in  university  work.  Even  where 
a  new  subject  is  taken  up,  for  example  an  Oriental  lan- 
guage, this  method  is  felt  to  be  out  of  place.  The  lecture, 
on  the  other  hand,  which  up  to  a  few  years  ago  held  chief 
sway  in  the  Continental  universities  of  Europe  and  was 
thence  imported  into  American  colleges  and  universities, 
has  been  vigorously  assailed.  Why  should  students  take 
down  from  the  lips  of  a  lecturer,  the  objectors  say,  things 
which  they  could  find  more  quickly  and  satisfactorily  in 
books?  There  is  much  force  in  the  objection,  and  the  lec- 
ture has  lost  much  of  its  prestige.  The  seminar,  and  labor- 
atory, and  clinical  work,  under  the  direct  guidance  of  an 


130  THE  UNIVERSITY 

instructor,  have  largely  taken  its  place.  Yet  its  usefulness 
is  by  no  means  gone.  As  a  means  of  informing  a  number 
of  students  quickly  of  the  latest  developments  of  science 
its  place  cannot  be  taken  by  books,  for  purely  practical  rea- 
sons ;  the  books  cannot  be  printed  quickly  enough,  nor  could 
publishers  be  found  to  issue  new  editions  every  year,  nor 
could  the  students  be  expected  to  buy  as  many  books  as 
this  method  would  imply.  Again,  the  personality  of  the 
teacher  would  be  largely  lost — and  the  personality  of  a 
really  good  teacher,  his  visible  and  communicable  enthu- 
siasm, are  potent  factors  in  the  production  of  a  satisfactory 
pupil.  Undoubtedly  much  time  can  be  saved  by  judicious 
use  of  printed  bibliographical  and  other  lists,  and  the  lec- 
tures should  be  kept  in  close  connection  with  seminar  and 
laboratory  work;  but  to  abolish  them  entirely  would  mean 
an  immense  loss  to  university  instruction.  There  is  a  cer- 
tain freedom  and  flexibility  in  the  lecture  which  make  it 
particularly  useful.  It  is  thus  eminently  suited  to  advanced 
instruction,  where  a  number  of  mature  students  have  to  be 
guided.  It  meets  the  needs  which  they  have  in  common. 
On  the  other  hand,  the  individuality  of  the  advanced  stu- 
dent must  be  maintained  to  the  utmost;  he  must  be  shown 
how  to  work,  but  left  to  himself  to  apply  the  principles,  with 
such  criticism  from  his  instructor  as  his  application  calls 
for,  which  is  properly  done  in  seminar,  laboratory,  or 
clinic.  His  selection  of  work  must  not  be  too  closely  limited, 
and  he  must  be  encouraged  to  strike  out  for  himself.  His 
Lernfreiheit  must  be  guaranteed  him. 

It  is  manifestly  impossible,  within  the  limits  here  set, 
even  to  touch  upon  all  the  university  problems  of  to-day. 
I  have,  therefore,  attempted  merely  to  indicate  what  seemed 
to  me  the  all-important  ones.  In  the  prospects  of  this  Con- 
gress we  read :  "The  central  purpose  is  the  unification  of 
knowledge,  an  effort  toward  which  seems  appropriate  on 
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an  occasion  when  the  nations  bring  together  an  exhibit  of 
their  arts  and  industries."  There  is  no  field  of  human 
physical  activity  which  might  not  find  illustration  among 
the  exhibits,  and  no  field  of  mental  activity  not  provided  for 
in  the  deliberations  of  this  Congress;  but  more  than  this, 
there  is  nothing  represented  in  either  the  Exposition  or  the 
Congress  which  may  not  properly  be  made  the  subject  of 
university  study. 

Not  only  do  the  architect  and  the  legislator  build  wiser, 
but  also  the  poet  often  speaks  truer,  than  he  knows. 
Terence's 

homo  sum:  humani  nil  a  me  alienum  puto 

has  gained  in  the  course  of  ages  a  deeper  and  truer  mean- 
ing, probably  far  deeper  than  the  poet  ever  intended  it  to 
bear,  but  a  meaning  and  a  truth  from  which  mankind  can 
never  recede.  So  too  the  very  word  "university,"  which 
as  originally  used  had  no  reference  to  the  universality  of 
human  interest,  but  denoted  merely  the  whole  body  of 
teachers  and  scholars  of  the  studiiim  generale,  has  earned 
the  right  to  the  wider  sense  now  attached  to  it;  it  is  be- 
coming, and  it  is  our  duty  to  help  it  to  become,  a 
panepistemion,  as  the  Greeks  of  to-day  call  it.  Nothing  that 
man  can  possibly  find  out  is  alien  to  him ;  not  only  to  in- 
crease knowledge,  but  to  multiply  the  fields  of  knowledge, 
is  the  peculiar  province  of  the  universities,  which  might 
well  take  as  their  motto  that  famous  line.  They  are 
peculiarly  called  upon  to  take  all  research  under  their  pro- 
tection, to  train  for  it,  and  to  encourage  its  practice. 
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[GuiDO  BiAGi,  Director  of  the  Laurentian  and  the  Riccardi  Libraries 
of  Florence,  b.  Florence,  Italy,  1855.  Ph.D.  1878,  Istituto  di 
Studi  Superior!  Pratici  e  di  Perfezionamento,  Florence;  granted 
fellowship  by  the  Board  of  Education  for  Italian  literature.  As- 
sistant Librarian  in  the  Victor  Emanuel,  Rome,  1880;  First  Vice- 
Librarian,  by  competition,  in  the  National  Library  of  Florence, 
1882;  Librarian  in  the  Victor  Emanuel,  1883;  Chief  of  the  Cabinet 
of  the  Secretary  of  Education,  1884;  Librarian  of  the  Marucelli- 
ana  Library  in  Florence,  1886;  Prefect  of  the  Laurentian  Library 
of  Florence,  1889;  Chief  of  the  Cabinet  of  the  Minister  of  Educa- 
tion, 1892;  General  Inspector  of  Public  Instruction,  1893;  Director 
of  the  Laurentian  Library,  1895;  Vice  President  of  the  Interna- 
tional Library  Conference,  London,  1897;  Director  of  the  Riccar- 
diana,  annexed  to  the  Laurentian  Library,  1898;  Hon.  Professor 
of  the  Fine  Arts  Academy  of  Florence,  1897;  Correspondent  of 
the  Royal  Historical  Society  of  Tuscany,  1887;  Hon.  Secretary  of 
the  Dante  Society.  1887-1894;  Hon.  Treasurer  of  the  Dante  So- 
ciety, 1899  until  now;  member  of  the  Superior  Jury,  St.  Louis 
Exposition,  1904.  Author  of  The  Novelle  Antiche  (Florence 
1878);  The  Mare  Magnum  of  F.  Marucelli  (Florence,  1888);  The 
Private  Life  of  the  Renaissance  Florentines ;  The  Last  Days  of 
P.  B.  Shelley:  The  Illustrations  of  Stradanus  to  the  Divine  Com- 
edy; Aneddoti  Litterari;  several  publications  of  bibliography  and 
library  economy.  Editor  of  The  Library  Review  (Rivista  delle 
Bibliotiche  e  degli  Archive).] 

The  first  founders  of  public  libraries  having  been  Italian, 
it  will  perhaps  be  neither  strange  nor  unfitting  that  an 
Italian,  the  custodian  of  one  of  the  most  ancient  and  valued 
book-collections  in  the  world,  should  speak  to  you  of  their 
past.  He  may,  however,  appear  presumptuous  in  that  he 
will  speak  to  you  also  of  their  future,  thus  posing  as  an 
exponent  of  those  anticipations  which  are  now  fashionable. 
It  is  in  truth  a  curious  desire  that  urges  us  and  tempts  us 
to  guess  at  the  future,  to  discover  the  signs  of  what  it  will 
bring  us,  in  certain  characteristics  of  the  present  moment. 
It  answers  to  a  want  in  human  nature  which  knows  not  how 
to  resign  itself  to  the  limitations  of  the  present,  but  would 
look  beyond  it  into  time  and  space. 
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This  looking-  forward  toward  the  future  is  no  selfish 
sentiment;  it  springs  from  the  desire  not  to  dissipate  our 
powers  in  vain  attempts,  but  to  prepare  new  and  useful  ma- 
terial for  the  work  of  the  future,  so  that  those  who  come 
after  us  may  move  forward  without  hindrance  or  perturba- 
tion, without  being  obliged  to  overturn  and  destroy,  before 
they  can  build  up  anew.  Thus  does  it  happen  in  nature: 
huge  secular  trunks  flourish  and  grow  green  by  luxuriant 
offshoots  which  add  new  vigor  of  life  to  the  old  and  glori- 
ous stock. 

We  may  perhaps  discover  the  secret-  of  the  future  of  the 
library  by  looking  back  over  its  past,  by  attentively  study- 
ing the  varying  phases  through  which  it  has  passed  in  its 
upward  path  towards  a  splendid  goal  of  wisdom  and  civil- 
ization. By  thus  doing  we  may  prepare  precious  material 
for  its  future  development  and  trace  with  security  the  line 
of  its  onward  movement.  It  is  of  supreme  importance  that 
humanity  in  general,  as  the  individual  in  particular,  know 
whither  its  efforts  must  be  directed,  that  there  may  be  no 
straying  from  the  straight  path.  We  are  sailors  on  a  vast 
sea  bound  toward  a  shore  we  know  not  of;  when  we  ap- 
proach it  it  vanishes  like  a  mirage  from  before  our  eyes. 
But  we  have  as  guides  the  stars  which  have  already  ruled 
our  destinies,  while  before  us  flames,  on  the  distant  horizon, 
that  light  of  the  Idea  toward  which  our  ships  and  our 
hearts  move  eagerly.  Let  us  stand  firm  at  the  helm  and  not 
despise  the  counsels  of  some  old  pilot  who  may  perhaps 
seem  faint-hearted  to  young  and  eager  souls.  He  who  is 
hurried  along  by  the  excitement  of  the  course,  by  the  im- 
petuosity of  the  motion,  finds  neither  time  nor  place  to 
look  back  and  to  meditate,  which  is  necessary,  that  he  may 
look  forward  with  sharper  and  calmer  gaze.  Modern  life 
among  the  younger  and  more  venturesome  peoples  is  a 
giddy  race.     They  run,   they  annihilate  the  space  before 
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them,  they  press  onward,  ever  onward,  with  irresistible 
impetus,  but  we  cannot  always  say  that  this  headlong  course 
leads  straight  toward  the  goal.  We  are  not  sure,  even, 
that  it  may  not  sometimes  be  running  in  a  circle,  a  retrac- 
ing of  their  steps.  In  mechanics  a  free  wheel  turning  upon 
itself  and  moving  no  machinery  is  so  much  lost  power. 
Let  us  beware  of  free  wheels  which  consume  without  pro- 
ducing, which  give  the  illusion  of  movement  whilst  they 
still  remain  stationary.  Modern  civilization  bears  within 
itself  a  great  danger,  the  endeavor  which  loses  the  end  by 
a  misuse  of  the  means,  and  which,  though  busy,  is  ever 
idle;  idle,  yet  never  at  rest.  It  may  be,  tlierefore,  that  a 
momentary  return  to  the  past,  with  all  that  it  can  teach, 
will  be  useful  to  all  of  us. 

Progress  has  rightly  been  compared  to  a  continual  ascent. 
Modern  man  sees  before  him  ever  vaster  horizons ;  the  eye 
of  science  discovers  in  the  infinitely  distant  and  in  the  in- 
finitely small  ever  new  worlds,  whether  of  suns  or  of 
bacteria.  In  the  same  way  do  conceptions  and  ideas  ever 
widen  and  tend  to  a  more  comprehensive  generalization. 
All  the  march  of  civilization,  both  material  and  moral,  con- 
sists in  rising  from  a  simple  primordial  idea  to  another 
more  complex,  and  so  on  to  the  highest  scientific  abstrac- 
tions. Woe  to  science  if  it  stops  short  in  the  course  of  this 
evolution ;  its  reputation  would  be  injured  beyond  repair. 
In  material  things  the  fate  of  certain  words  shows  us  the 
great  advance  that  has  been  made ;  the  words  are  the  same 
but  the  things  they  represent  are  very  different.  We  still 
give  the  name  of  casa  {capsa,  that  is,  hut)  to  our  splendid 
dwellings,  which  have  here  among  you  reached  their  high- 
est point  of  development  in  your  skyscrapers ;  we  still  give 
to  the  great  transatlantic  steamers,  floating  cities,  the  name 
of  boats,  which  was  once  applied  to  the  first  rude  canoes 
of  the  troglodytes.     The  first  function  of  the  casa  and  of 
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the  boat  still  remains,  but  how  differently  are  the  details 
carried  out.  So  also  the  book,  the  liber,  whose  etymology 
is  preserved  in  the  word  library,  was  anciently  the  inner 
part  of  the  tree  (liber)  on  which  men  used  to  write,  and 
which  is  now  unfortunately  again  used  in  the  making  of 
paper  no  longer  obtained  from  rags  but  from  woody  pulp. 
The  libraries  of  Assyria  and  Egypt,  those  for  instance  of 
Assur-Bani-Pal  and  of  Rameses  I,  consisted  of  clay  tablets 
of  inscribed  stones  or  of  papyrus  rolls;  the  libraries  of 
Greece,  those  of  the  Ptolemies  and  of  the  kings  of  Per- 
gamos,  the  libraries  of  Rome,  first  opened  to  public  use  by 
the  efforts  of  Asinius  Pollio;  the  Byzantine  libraries,  which 
arose  within  Christian  churches  or  in  monasteries;  and 
lastly,  the  rich  and  splendid  collections  made  at  great  ex- 
pense by  the  patrons,  by  the  builders,  of  the  culture  of  the 
Renaissance ;  all  these,  compared  with  the  modern  libraries, 
of  which  the  most  perfect  specimens  may  be  found  in  this 
land,  are  like  an  ancient  trireme  beside  a  twin-screw 
steamer.  And  the  essential  difference  between  the  ancient 
and  the  modern  library,  between  the  conception  of  library 
as  it  existed  up  to  the  times  of  Frederic,  Duke  of  Urbino, 
and  of  Lorenzo  il  Magnifico,  and  that  existing  in  the  minds 
of  Thomas  Bodley,  or  Antonio  Magliabecchi,  is  to  be 
found  in  the  different  objects  represented  by  the  same  word, 
liber. 

A  study  of  the  fate  of  this  word  would  lead  us  step  by 
step  through  the  varying  forms  of  the  library,  from  those 
containing  clay  tablets,  from  those  filled  with  rolls  covered 
with  cuneiform  characters,  to  the  codices  brilliant  with  the 
art  of  Oderisi  da  Gubbio,  splendid  with  gold  and  minia- 
tures, to  the  first  block  books,  to  the  printed  books  of  Faust 
and  Schoffer  and  of  Aldo  Manuzio,  of  William  Caxton, 
and  of  Christopher  Plantin. 

The  invention  of  printing  caused  a  great  revolution  in  the 
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world  of  books.  The  new  art  was,  as  we  well  know,  re- 
ceived at  first  with  scorn  and  indifference.  The  incunabula 
were  but  rough,  vulgar  things  as  compared  with  the  beau- 
tiful manuscripts,  clearly  written  on  carefully  prepared 
parchment,  and  glittering  with  brilliant  colors.  They  were 
fit  at  most  to  be  used  by  the  masses — by  women,  by  chil- 
dren, to  be  sold  at  fairs,  to  be  put  into  the  hands  of  clean- 
jacks  and  charlatans;  but  they  were  quite  unfitted  for  the 
valuable  collections  guarded  with  so  much  care  in  perfumed 
cases  carved  from  precious  woods,  in  sculptured  cabinets, 
on  reading-desks  covered  with  damask  or  with  the  softest 
of  leathers,  made  from  the  skins  of  sucking  animals.  We 
can  easily  understand  that  fastidious  art  patrons  such  as 
the  Duke  of  Urbino  should  scorn  this  new  form  of  book, 
and  should  proclaim  it  unworthy  of  a  place  in  a  respectable 
library.  But  this  tempest  of  scorn  gradually  subsided  be- 
fore the  advantages  which  the  new  invention  offered  and 
before  the  marvelous  progress  it  made.  It  sought,  more- 
over, the  favor  of  the  miniaturists  by  leaving,  in  the  mar- 
gins of  the  new  codices,  sufficient  space  for  ornamentations 
and  for  initials  of  burnished  gold ;  it  sought  the  favor  and 
the  help  of  the  learned  humanists  by  employing  them  to 
revise  and  correct  the  texts ;  it  won  the  favor  of  the  studious 
and  of  clerks,  who  have  at  all  times  been  poor,  by  spread- 
ing abroad  the  texts  of  the  classics,  by  offering  for  a  few 
halfpence  that  which  could  at  first  be  obtained  only  with 
gold  or  silver  florins,  by  imparting  to  all  that  which  had 
been  the  privilege  of  the  few.  And  we  must  not  forget  the 
help  given  to  typography  by  the  invention  of  the  minor 
arts,  calcography  and  xylography,  which  added  new  value 
to  the  pages  of  the  no  longer  despised  book ;  so  that  printed 
codices  (codices  impressi)  might  stand  side  by  side  with 
the  manuscript  codices   (codices  maniiscripti) . 

The  word,  the  sign  of  the  thought,  first  took  on  visible 
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form  with  the  invention  of  the  alphabet.  But  other  ways 
of  revealing  thought  were  to  be  discovered  in  the  future. 
No  one  in  the  ancient  world,  no  one  before  the  very  cul- 
minating point  of  the  Renaissance,  could  have  supposed 
it  possible  that  a  library  might  contain  anything  but  manu- 
scripts; just  as  we,  to-day,  are  incapable  of  imagining  a 
library  containing  anything  but  books.  We  have  seen  that 
the  conception  of  the  book  underwent  expansion  when 
printed  books  were  added  to  those  written  by  hand;  and 
in  the  same  way  the  library  underwent  expansion,  grad- 
ually rising,  between  the  fifteenth  and  the  twentieth  cen- 
turies, from  a  simple  collection  of  codices,  to  the  vast  and 
wonderful  proportions  it  has  at  present  reached,  assuming 
the  duty  of  receiving  within  itself  any  kind  of  graphic 
representation  of  human  thought,  from  clay  tablets  and  in- 
scribed stones  and  papyrus  rolls,  to  phototypes  and  mono- 
type or  linotype  products,  from  books  for  the  blind  written 
in  the  Braille  alphabet  to  the  new  manuscripts  of  the  type- 
writers. 

From  this  brief  compendium  of  bibliographical  history 
one  essential  feature  emerges.  As  though  directed  by  an 
unswerving  law,  by  the  law  of  reproduction,  human  thought 
feels  the  necessity  of  expanding  and  of  multiplying  and 
perpetuating  itself ;  and  it  is  ever  searching  for  new  means 
of  carrying  out  this  intent.  Thus  the  copyist  or  the  scribe 
is  replaced  by  the  compositor,  the  miniaturist  by  the  en- 
graver, the  draftsman  by  the  lithographer,  the  painter  by 
the  color-printer,  the  engraver  by  the  photographer  and 
zincographer ;  thus  the  machine  replaces  the  hand  of  man, 
the  machine  w^hich  is  only  concerned  with  working  quickly, 
with  producing  as  many  copies  as  possible  with  diminished 
effort,  with  snatching  her  secrets  from  Mother  Nature  her- 
self. We  have  replaced  the  notae  tironianae  of  the  Roman 
scribes  by  the  typewriter,  the  wax  tablets  by  the  pages  of 
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the  stenographer;  for  drawing  and  painting  we  have  sub- 
stituted photography  and  three-color  printing;  wireless 
telegraphy  has  taken  the  place  of  messages  sent  by  post- 
horses. 

And  not  content  with  these  singular  and  wondrous  modes 
of  reproducing  graphically  the  thought  and  the  word,  we 
have  found  another  means  of  reproduction  still  more  stu- 
pendous in  the  immediateness  of  its  action.     Sound,  the 
human  voice,  whose  accents  have  hitherto  been  lost,  may 
now  be  preserved  and  repeated  and  reproduced  like  other 
graphic  signs  of  thought.    When  the  graphophone  was  first 
invented  we  little  thought  that  the  cylinders  upon  which  the 
vibrations  of  the  voice  had  traced  so  slight  and  delicate  an 
impression    would    ever   be    reproduced   as   simply   as,    by 
electrotyping,  we  reproduce  a  page  of  movable  characters. 
Neither  have  we  yet,  or  I  am  much  mistaken,  grasped  the 
whole  of  the  practical  utility  which  the  graphophone  may 
have  in  its  further  applications  and  improvements.     Up  to 
the  present  time  the  graphophone  has  been  kept  as  a  play- 
thing in  drawing-rooms  or  in  bars,  to  reproduce  the  last 
roulades  of  some  well-known  singer,  the  hangings  of  some 
military  band,   or  the  pretended  uproar  of  some   stormy 
meeting.     At  the  present  day  the  librarian  would  probably 
refuse  to  receive  within  his  library  this  faithful  reproducer 
of  the  human  voice  and  thought,  just  as  Frederic,  Duke  of 
Urbino,  banished  from  his  collection  the  first  examples  of 
printed  books.    But  without  posing  as  a  prophet  or  the  son 
of  a  prophet,  w^e  may  surely  assert  that  every  library  will, 
before  long,  contain  a  hall  in  which  the  disks  of  the  grapho- 
phone may  be  heard  (as  already  is  the  case  at  the  Brera  in 
Milan),  and  shelves  for  the  preservation  of  the  disks,  just 
as  the  libraries  of  Assyria  preserved  the  clay  tablets   in- 
scribed with  cuneiform  characters.     This  is  a  new  form  of 
book,  strange  at  first  sight,  but  in  reality  simply  a  return 
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to  ancient  precedents,  yet  a  return  which  marks  the  upward 
movement  of  progress. 

An  ItaHan  Jesuit,  Saverio  BettinelH,  undertook  toward 
the  middle  of  the  eighteenth  century  to  give  laws  to  Italian 
writers.  He  produced  certain  letters  which  he  assumed 
Virgil  to  have  written  from  the  Elysian  Fields  to  the 
Arcadia  at  Rome.  In  two  of  these  twelve  tablets,  which  he 
put  forth  under  the  names  of  Homer,  Pindar,  Anachreon, 
Virgil,  Horace,  Propertius,  Dante,  Petrarch,  and  Ariosto, 
in  the  poetical  meetings  held  in  Elysium,  he  laid  down  as  a 
rule:  "Let  there  be  written  in  large  letters  on  the  doors 
of  all  public  libraries :  'You  will  be  ignorant  of  almost  every- 
thing which  is  within  these  doors,  or  you  will  live  three 
centuries  to  read  the  half  of  it ;'  and  a  little  further  on :  'Let 
a  new  city  be  made  whose  streets,  squares,  and  houses  shall 
contain  only  books.  Let  the  man  who  wishes  to  study  go 
and  live  there  for  as  long  as  may  be  needful :  otherwise 
printed  matter  will  soon  leave  no  place  for  the  goods  for 
the  food,  of  the  inhabitants  of  our  towns.'  " 

This  anticipation,  which  dates  from  1758,  still  seems  an 
exaggeration,  but  I  know  not  whether,  a  century  and  a  half 
hence,  posterity  will  think  it  so,  so  great  is  the  development 
of  the  industries,  the  succession  of  ever  new  inventions  for 
preserving  any  graphic  representation  of  human  thought. 
Not  even  the  life  of  Methuselah  would  be  long  enough  to 
read  as  much  as  the  tenth  part  of  all  that  a  modern  library 
contains ;  and  I  know  not  whether  we  could  invent  a  more 
terrible  punishment  than  to  insist  upon  this  for  our  crimi- 
nals. How  many  repetitions  of  the  same  ideas,  how  much 
superfluity,  how  many  scientific  works  canceled  and  ren- 
dered useless  and  condemned  to  perpetual  oblivion  by  those 
which  succeed  them !  By  welcoming  everything,  without 
discrimination,  the  modern  library  has  lost  its  ancient  and 
true  character.    No  longer  can  we  inscribe  over  its  entrance 
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the  ancient  motto,  "Medicine  for  souls.;"  few,  indeed,  of 
the  books  would  have  any  salutary  influence  on  body  or  on 
mind.     Now  that  the  conception  of  book  and  of  library 
has  been  so  enormously  expanded,  now  that  the  library  has 
become  the  city  of  paper,  however  printed,  and  of  any  other 
material   fitted    to    receive    the  graphic    representation   of 
human  thought,  it  will  become  more  and  more  necessary 
to  classify  the  enormous  amount  of  material,  to  separate 
it  into  various  categories.    The  laws  of  demography,  what- 
ever they  may  be,  must  be  extended  also  to  books;  the 
dead  must  be  divided  from  the  living,  the  sick  from  the 
sound,  the  bad  from  the  good,  the  rich  from  the  poor ;  and 
cemeteries  must  be  prepared  for  all  those  stereotyped  edi- 
tions of  school-books,  of  catechisms,  or  railway  time-tables, 
for  all  that  endless  luggage  of  stamped  paper  that  has  only 
the  form  of  a  book  and  has  nothing  to  do  with  thought. 
Sanatoria  must  be  provided  for  books  condemned  to  use- 
lessness  because  already  infected  with  error  or  already  eaten 
away  with  old  age,  and  the  most  conspicuous  places  must 
be  set  apart  for  books  worthy  to  be  preserved  from  oblivion 
and  from  the  ravages  of  time,  either  on  account  of  the  im- 
portance of  their  contents  or  of  the  beauty  of  their  ap- 
pearance.    In  this  great  republic  of  books  the  princes  prin- 
cipes  will  stand  high  above  the  countless  mass,  and  an  aris- 
tocracy of  the  best  will  be  formed  which  will  be  the  true 
library  within  the  library. 

But  even  this  will  not  have  the  exclusive  character  of  the 
ancient  library.  It  will  receive  divers  and  strange  forms 
of  books;  next  to  a  papyrus  of  Oxyrinchos,  with  an  un- 
known fragment  of  Sappho,  may  be  placed  a  parchment 
illuminated  by  Nestore  Leoni  or  by  Attilio  Formilli,  a 
graphophone  disk  containing  Theodore  Roosevelt's  latest 
speech,  or  a  scene  from  Othello  given  by  Tommaso  Sal- 
vini,  the  heliotype  reproduction  of  the  Medicean  Virgil  or 
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some  phrases  written  on  palm-leaves  by  the  last  survivor  of 
a  band  of  cannibals.  The  great  abundance  of  modern  pro- 
duction will  render  ever  more  rare  and  more  valuable  an- 
cient examples  of  the  book,  just  as  the  progress  of  indus- 
trialism has  enhanced  the  value  of  work  produced  by  the 
hand  of  man. 

Thought  as  it  develops  is  undergoing  the  same  trans- 
formation which  has  ocurred  in  manual  labor ;  mental  work 
also  has  assumed  a  certain  mechanical  character  visible  in 
formalism,  in  imitation,  in  the  influence  of  the  school  or 
of  the  surrounding.  Industrialism  has  made  its  way  into 
science,  literature,  and  art,  giving  rise  to  work  which  is 
hybrid,  mediocre,  without  any  originality,  and  destined, 
therefore,  soon  to  perish.  The  parasites  of  thought  flour- 
ish at  the  expense  of  the  greater  talents,  and  they  will  con- 
stitute, alas,  the  larger  part  of  future  bibliographical  pro- 
duction. The  greatest  difficulty  of  future  librarians  will  be 
to  recognize  and  classify  these  hybrid  productions,  in 
choosing  from  among  the  great  mass  the  few  books  worthy 
of  a  place  apart. 

The  appraisal  of  literature  which  has  already  been  dis- 
cussed in  books  and  congresses  will  continue  to  increase  in 
importance;  and  in  this  work  of  discrimination  we  shall 
need  the  aid  of  critics  to  read  for  other  men  and  to  light  up 
the  path  for  those  who  shall  come  after.  "The  records  of 
the  best  that  has  been  thought  and  done  in  the  world,"  said 
George  lies,  "grow  in  volume  and  value  every  hour.  Speed 
the  day  when  they  may  be  hospitably  proffered  to  every 
human  soul,  the  chaff  winnowed  from  the  wheat,  the  gold 
divided  from  the  clay." 

One  of  the  special  characteristics  of  the  library  of  the 
future  will  be  cooperation  and  internationalism  applied  to 
the  division  of  labor.  We  may  already  see  premonitory 
symptoms  of  this  in  the  Catalogue  of  Scientific  Literature 
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now  being  compiled  by  the  Royal  Society  of  London,  in 
the  Concilium  Bibliographicum  of  Zurich,  in  the  Institut 
de  Bibliographic  of  Brussels,  and  in  the  Card  Catalogue 
printed  and  distributed  by  the  Library  of  Congress  at  Wash- 
ington.    This  cooperation,  however,  will  have  to  be  more 
widely  extended   and   must   assert  itself  not  only  by  ex- 
changes of  cards  and  of  indices,  but  also  by  means  of  the 
lending  of  books  and  manuscripts,  of  the  reproduction  of 
codices  or  of  rare  and  precious  works.     The  government 
libraries  of  Italy  are  united  under  the  same  rules  and  cor- 
respond with  all  institutions  of  public  instruction  and  with 
several  town  and  provincial  libraries,  with  free  postage,  so 
that  books  and  manuscripts  journey  from  one  end  to  the 
other  of  the  peninsula,  from   Palermo  to  Venice,  without 
any  expense  to  those  who  use  them,  and  the  different  li- 
braries of  the  state  become,  in  this  way,  one  single  library. 
And  so  the  day  will  come  when  the  libraries  of  Europe  and 
of  America  and  of  all  the  states  in  the  Postal  Union  will 
form,  as  it  were,  one  single  collection,  and  the  old  books, 
printed   when  America  was   but   a  myth,   will   enter  new 
worlds,  bearing  with  them  to  far-off  students  the  benefit 
of  their  ancient  wisdom.    The  electric  post  or  the  air-ships 
will  have  then  shortened  distances,  the  telephone  will  make 
it  possible  to  hear  at  Melbourne  a  graphophone  disk  asked 
for,  a  few  minutes  earlier,  from  the  British  Museum.   There 
will  be  few  readers,  but  an  infinite  number  of  hearers,  who 
will  listen  from  their  own  homes  to  the  spoken  paper,  to 
the  spoken  book.     University  students  will  listen  to  their 
lectures  while  they  lie  in  bed,  and,  as  now  with  us,  will  not 
know  their  professors  even  by  sight.     Writing  will  be  a 
lost  art.     Professors  of  paleography  and  keepers  of  manu- 
scripts will,  perhaps,  have  to  learn  to  accustom  their  eye  to 
the    ancient    alphabets.      Autographs   will  be  as  rare   as 
palimpsests  are  now.     Books  will  no  longer  be  read;  they 
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will  be  listened  to ;  and  then  only  will  be  fulfilled  Mark  Pat- 
tison's  famous  saying :  "The  librarian  who  reads  is  lost." 
But  even  if  the  graphophone  does  not  produce  so  pro- 
found a  transformation  as  to  cause  the  alphabet  to  become 
extinct  and  effect  an  injury  to  culture  itself;  even  if,  as 
we  hope  will  be  the  case,  the  book  retains  its  place  of  honor, 
and  instructions  through  the  eyes  be  not  replaced  by  that 
through  the  ears  (in  which  case  printed  books  would  be 
kept  for  the  exclusive  benefit  of  the  deaf),  still  these  disks, 
now  so  much  derided,  will  form  a  very  large  part  of  the 
future  library.  The  art  of  oratory,  of  drama,  of  music,  and 
of  poetry,  the  study  of  languages,  the  present  pronunciation 
of  languages  and  dialects,  will  find  faithful  means  of  re- 
production in  these  humble  disks.  Imagine,  if  we  could 
hear  in  this  place  to-day  the  voice  of  Lincoln  or  of  Gari- 
baldi, of  Victor  Hugo  or  of  Shelley,  just  as  you  might  hear 
the  clear  winged  words  of  Gabriele  d'  Annunzio,  the  mov- 
ing voice  of  Eleonore  Duse,  or  the  drawling  words  of  Mark 
Twain.  Imagine  the  miracle  of  being  able  to  call  up  again 
the  powerful  eloquence  of  your  political  champions,  or  the 
heroes  of  our  patriotic  struggles ;  of  being  able  to  listen  to 
the  music  of  certain  verses,  the  wailing  of  certain  laments, 
the  joy  that  breaks  out  in  certain  cries  of  the  soul.  The 
winged  word  would  seem  to  raise  itself  once  more  into  the 
air  as  at  the  instant  when  it  came  forth,  living  from  the 
breast,  to  play  upon  our  sensibilities,  to  stir  up  our  hearts. 
It  is  not  to  be  believed  that  men  will  willingly  lose  this  bene- 
fit— the  benefit  of  uniting  to  the  words  the  actual  voices 
of  those  who  are,  and  will  no  longer  be,  and  that  they  « 
should  not  desire  that  those  whose  presence  has  left  us 
should  at  least  speak  among  us.^  We  may  also  believe  that 
certain  forms  of  art,  such  as  the  novel  and  the  drama,  will 


1  A  Phonographic  Pantheon  has  been  founded  In  the  Laurentian  Library,  ac- 
cording to  this  proposal. 
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prefer  the  phonetic  to  the  graphic  reproduction,  or  at  least 
a  union  of  the  two.  And  the  same  may  be  said  of  poetry, 
which  will  find  in  modern  authors  its  surest  reciters,  its 
most  eloquent  interpreters.  The  oratory  of  the  law-court 
and  of  the  parliament,  that  of  the  pulpit  and  of  the  cathedra, 
will  not  be  able  to  withstand  the  enticement  of  being  pre- 
served and  handed  on  to  posterity,  to  which  their  triumphs 
have  hitherto  sent  down  but  a  weak,  uncertain  echo,  "I 
shall  not  die  altogether" — Non  omnis  moriar — so  will  think 
the  orator  and  the  dramatic  or  lyric  artist ;  and  the  libraries 
will  cherish  these  witnesses  to  art  and  to  life,  as  they  now 
collect  play-bills  and  lawyers'  briefs. 

But  internationalism  and  cooperation  will  save  the  future 
library  from  the  danger  of  losing  altogether  its  true  char- 
acter by  becoming,  at  it  were,  a  deposit  of  memories  or  of 
embalmed  residua  of  life,  among  which  the  librarian  must 
walk  like  a  bearer  of  the  dead.  The  time  will  come  when,  if 
these  mortuary  cities  of  dead  books  are  not  to  multiply 
indefinitely,  we  must  invoke  the  authority  of  Fra  Girolamo 
Savonarola,  and  proceed  to  a  burning  of  vanities.  A  re- 
turn to  ancient  methods  will  be  a  means  of  instruction,  and 
those  centenary  libraries  which  have  preserved  their  proper 
character,  which  have  not  undergone  hurtful  augmentations, 
which  have  reserved  themselves  for  book  and  manuscripts 
alone,  which  have  disdained  all  the  ultra-modern  rubbish 
which  has  neither  the  form  nor  the  name  of  book, — these  li- 
braries will  be  saluted  as  monuments  worthy  of  veneration. 
And  then  some  patron  who,  from  being  a  multi-millionaire, 
as  was  his  far  off  ancestor,  will  have  become  at  least  a  multi- 
billionaire,  will  provide  here  in  America  for  the  founding 
of  libraries,  not  of  manuscripts,  which  will  no  longer  be 
for  sale,  but  of  reproductions  of  codices  in  black  or  in 
colors ;  and  we  shall  have  libraries  of  facsimiles  most  useful 
for  the  study  of  the  classics,  just  as  we  now  have  museums 
of  casts  for  the  study  of  the  plastic  arts. 
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The  application  of  photography  and  of  photogravure  to 
the  reproduction  of  texts  which  are  unique  rather  than  rare, 
makes  it  possible  for  us  not  only  to  have  several  examples 
of  a  precious  codex  or  manuscript,  but  to  fix  the  invisible 
deterioration  which  began  in  it  at  a  certain  date,  so  that,  as 
regards  its  state  of  preservation,  the  facsimile  represents 
an  interior  stage  to  the  future  state  of  the  original.  By 
thus  wonderfully  forecasting  the  future,  these  reproductions 
render  less  disastrous  the  effects  of  a  fire  such  as  that  which 
lately  destroyed  the  library  of  Turin.  They  have,  there- 
fore, found  great  favor  among  students  and  have  excited 
the  attention  of  the  most  enlightened  governments.  If  the 
means  for  carrying  on  what  have  hitherto  been  but  isolated 
efforts  do  not  fail,  if  generous  donors  and  institutions  and 
governments  do  not  deny  their  aid,  we  might  already  be- 
gin a  methodical  work  of  reproduction,  and  come  to  an 
agreement  concerning  the  method  of  fulfilling  a  vast  de- 
sign which  should  comprehend  all  the  most  precious  arche- 
types of  the  various  libraries  in  the  world,  those  which  are 
the  documents  of  the  history  of  human  thought  and  which 
are  the  letters-patent  of  the  nobility  of  an  ancient  great- 
ness. This,  I  think,  would,  nay  should,  be  the  most  serious 
and  principal  duty  assumed  by  the  library  of  the  future :  to 
preserve  these  treasures  of  the  past  while  hoping  that  the 
present  and  the  future  may  add  to  them  new  ones  worthy 
of  public  veneration.  Think  how  vast  a  field  of  work,  to 
seek  through  all  nations  the  autographs  or  archetypes  to 
which  have  been  intrusted  the  thought  of  great  men  of 
every  age  and  of  every  race,  and  to  reproduce  them  in  the 
worthiest  way  and  to  explain  them  so  as  to  render  them 
accessible  to  modern  readers.  Thus  should  we  form  the 
true  library  of  the  nations  which,  with  the  facsimiles,  would 
bring  together  the  critical  editions  of  their  authors  and  the 
translations  and  the  texts  made  for  the  explanation  of  the 
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works.  But  the  first  and  most  urgent  duty  would  be  that 
of  making  an  inventory,  an  index,  of  what  should  consti- 
tute this  collection;  and,  first  of  all,  we  should  know  and 
search  out  such  authors  as  may  have  influenced  the  history 
of  the  human  race  by  their  works  in  all  times  and  among 
all  peoples ;  and  we  should  have  to  find  the  venerable  codices 
which  has  handed  on  to  us  the  light  of  their  intellect,  the 
beating  of  their  hearts.  Every  nation  which  is  careful  of 
its  own  glory  should  begin  this  list,  just  as  we  are  now 
beginning  that  of  the  monuments  of  marble  or  of  stone 
which  have  value  as  works  of  art.  We  should  thus  begin 
to  prepare  the  precious  material  to  be  reproduced,  while 
at  the  same  time  it  would  be  possible  to  calculate  the  expense 
needed  for  carrying  out  the  magnificent  design.  The  Bel- 
gian Government  has  appointed  a  congress  to  meet  at 
Lieges  next  year  for  this  purpose,  but  its  programmes  are 
too  extended;  for  they  take  in  also  the  documents  in  the 
archives  and  in  the  musuems.  More  opportune  and  prac- 
tical would  be  an  inquiry  affecting  the  libraries  alone  and 
beginning  with  oriental  and  classical  authors,  with  those 
who  represent  the  wisdom  of  the  ancients.  Thus  the  library 
of  to-day  would  gradually  prepare  its  work  for  the  future 
library,  which  will  surely  want  something  more  than  the 
editions,  however  innumerable,  supplied  to  it  by  the  biblio- 
graphical production  of  the  years  to  come. 

Internationalism  will  also  be  able  to  render  great  services 
to  science,  in  the  field  of  photo-mechanic  reproductions,  if  it 
find  a  way  of  directing  them  to  some  useful  goal,  and  if  it 
prevent  them  from  taking  a  merely  material  advantage  of 
the  precious  collections  which  every  nation  is  justified  in 
guarding  with  jealous  care.  Photography  with  the  prism, 
which  has  no  need  of  the  plate  or  of  the  film,  costs  so  little 
and  is  so  easy  of  execution,  especially  if  the  process  of  the 
late  Mile.  Pellechet  be  adopted,  that  one  can.  in  a  few  hours, 
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carry  away  from  a  library  the  facsimile  of  an  entire  manu- 
script. No  doubt  many  learned  men  of  the  new  style  find 
it  more  convenient  to  have  these  collections  at  their  own 
house  instead  of  wandering  from  one  library  to  another 
to  collect  them  at  the  expense  of  their  eyes,  their  patience, 
and  their  money.  To  be  able  to  compare  the  various  texts 
and  to  have  the  various  readings  of  them  under  one's  eye 
is  an  inestimable  benefit ;  but  the  true  philologist  will  never 
be  contented  with  simply  studying  these  facsimiles,  however 
perfect  they  may  be;  he  will  want  to  examine  for  himself 
the  ancient  parchments,  the  time-yellowed  papers,  to  study 
the  slight  differences  between  the  inks,  the  varieties  in  the 
handwritings,  the  evanescent  glosses  in  the  margins.  In 
the  same  way  an  art  critic  is  not  content  with  confining  his 
study  simply  to  the  photographs  of  pictures,  but  he  ob- 
serves the  pictures  themselves,  their  patina,  their  coloring, 
their  shadows,  their  least  graduations  of  tones  and  half- 
tones. In  the  same  way,  too,  a  musician  would  not  pre- 
sume to  the  knowledge  of  an  opera  which  he  had  only 
studied  in  a  pianoforte  arrangement.  If  this  manner  of 
shunning  fatigue  took  root,  our  splendid  collections  of  man- 
uscripts would  no  longer  be  the  goal  of  learned  pilgrims, 
but  would  become  the  easy  prey  of  the  photographer,  who 
would  certainly  embark  upon  a  new  speculation — that  of 
retailing  these  collections  to  the  manifest  injury  of  the  li- 
braries and  of  the  states,  which  would  thus  lose  the  exclu- 
sive literary  and  artistic  possession  of  what  is  a  national 
glory.  Meanwhile  a  wise  jurisdiction  will  avoid  these 
dangers  without  injuring  or  hindering  studies  and  culture. 
We  shall  adopt  for  manuscripts,  which  excite  other  people's 
desires,  the  proposition  made  by  Aristophanes  in  the  Bc- 
clesiazuse  (that  charming  satire  on  socialism)  to  bridle  the 
excesses  of  free  love.  We  shall  permit  a  man  to  have  a 
copy  of  a  manuscript  when  he  has  first  had  one  of  another 
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and  older  manuscript  and  when  the  latter,  which  is  about 
equal  in  value  to  the  first,  has  already  been  given  up  to  the 
library,  which  will  thus  lose  none  of  its  property.  "I  give 
to  make  you  give," — Do  ut  dcs, — base  and  foundation  of 
international  treatises  for  customs  duties  must  be  applied 
also  in  a  reasonable  manner  to  the  intellectual  traffic  that 
will  be  the  characteristic  of  future  civilization,  which  will 
never  permit  one  nation  to  grow  poor  while  another  grows 
rich,  and  will  insist  that  wealth  be  the  bearer  of  equality  and 
fruitful  in  good.  A  well-regulated  metabolism,  as  it  in- 
sures the  health  of  our  organic  bodies,  will  also  serve  to 
maintain  the  health  of  that  great  social  body  which  we  all 
desire  and  foresee,  notwithstanding  political  struggles  and 
the  wars  which  still  stain  the  earth  with  blood.  When  the 
time  comes  in  which  we  shall  be  able  to  use  for  ideal  aims 
the  millions  which  are  now  swallowed  up  by  engines  of 
war,  of  ruin,  and  of  assault,  the  library  will  be  looked  upon 
as  the  temple  of  wisdom,  and  to  it  will  be  turned  far  more 
than  at  present  the  unceasing  care  of  governments  and  of 
peoples.  When  that  time  comes,  the  book  will  be  able  to 
say  to  the  cannon,  with  more  truth  than  Quasimodo  to  Notre 
Dame  de  Paris,  "This  has  killed  that" — Ceci  a  tue  cela — 
and  it  will  have  killed  death  with  all  her  fatal  instruments. 
But  another  and  a  more  important  aspect  of  scientific 
internationalism  which  will  preserve  the  library  of  the  future 
from  becoming  a  bazaar  of  social  life,  will  be  the  importa- 
tion of  the  most  wholesome  fruits  of  ancient  wisdom  col- 
lected with  wonderful  learning  by  the  great  scholars  of 
the  seventeenth  and  eighteenth  centuries,  the  first  founders 
of  libraries,  men  who  attempted  an  inventory  of  human 
knowledge.  During  the  seventeenth  and  eighteenth  cen- 
turies, hitherto  looked  upon  by  experimental  science  with 
disdain,  was  collected  with  laborious  detail  all  the  learnmg 
of  past  centuries, — that  of  the  holy  books  of  the  oriental 
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world,  that  which  the  fathers  of  the  Church,  and  after  them 
the  Arabs,  and  later  on  the  Encyclopedists  of  the  Middle 
Ages,  and  then  the  astrologists,  and  the  alchemists,  and 
the  natural  philosophers,  condensed  into  encyclopedias,  into 
chronicles,  into  treatises,  into  all  that  congeries  of  writings 
which  formed  the  libraries  of  the  Middle  Ages  and  of  the^ 
Renaissance,  into  that  infinite  number  of  printed  books  ^ 
which  still  fill  the  ancient  and  classical  libraries  of  Europe 
with  voluminous  folios  and  quartos.  The  desire  of  classi- 
fying and  bringing  into  line  all  human  knowledge,  of  read- 
ing this  immense  amount  of  material  and  gaining  a  thor- 
ough knowledge  of  it,  armed  those  first  solemn  scholars 
with  patience,  formed  those  legendary  librarians  who,  like 
Antonio  Magliabecchi  or  Francesco  Marucelli  themselves, 
were  living  libraries.  The  Latin  anagram  of  the  celebrated 
founder  of  the  Florentine  library,  Antonio  Magliabecchi,  is 
well  known :  "This,  one  large  library" — Is  unus  bibli- 
otheca  magna  \  but  it  may  be,  and  at  that  time  also  could 
be,  equally  applied  to  the  others.  These  devourers  of  books 
were  the  first  inventors  and  asserters  of  the  scientific  im- 
portance of  a  card  catalogue,  because  armed  with  cards 
they  passed  days  and  nights  in  pressing  from  the  old  books 
the  juice  of  wisdom  and  of  knowledge  and  in  collecting  and 
condensing  it  in  their  miscellany,  in  those  vast  biblio- 
graphical collections  compared  with  which  the  catalogue 
of  the  British  Museum  is  the  work  of  a  novice.  They  not 
only  appraised  the  known  literature  of  their  time,  but  they 
classified  it;  not  by  such  a  classification  as  we  make  now, 
contenting  ourselves  with  the  title  of  the  book,  but  by  an 
internal  and  perfect  classification,  analyzing  every  page 
and  keeping  record  of  the  volume,  of  the  paragraph,  of  the 
line.  The  skeleton  of  the  encyclopedia,  of  the  scientific  dic- 
tionary, which  at  the  end  of  the  eighteenth  century  under- 
went,  in   France,   a  litarary  development,   may  be   found 
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within  these  bibliographical  collections  now  forgotten  and 
banished  to  the  highest  shelves  of  our  libraries.  Any  one 
who  has  looked  through  and  studied  one  of  these  collec- 
tions as  I  ha\'e  done,  has  wondered  at  the  treasures  of  in- 
formation, of  learning,  of  bibliographical  exactitude,  which 
are  contained  in  those  dusty  volumes.  Above  all,  the  pre- 
cision of  the  references,  and  of  the  quotations,  the  compre- 
hensiveness of  the  subjects  and  of  the  headings,  render  * 
them,  rather  than  a  precious  catalogue,  an  enormous  en- 
cyclopedia, to  which  we  may  have  recourse  not  only  for 
history,  for  geography,  for  literature,  for  all  moral  sci- 
ences, but  also,  impossible  as  it  may  seem,  for  natural  sci- 
ences, for  medicine,  and  for  the  exact  sciences.  Incredible 
is  the  number  of  quotations  made  for  even  the  least  im- 
portant subject ;  incredible,  too,  is  our  ignorance,  our  stupid 
disdain  for  this  emporium  for  out-of-the-way  information. 
Were  you  to  study  the  article  "Fever,"  you  might  perhaps 
find  a  hint  at  its  propagation  by  means  of  mosquitoes,  just 
as  I,  studying  the  geography  of  Ethopia,  came  across  men- 
tion of  those  gold-mines  which  have  just  lately  been  found 
again  in  Erythrea.  Modern  science,  less  presumptuous  than 
that  of  a  short  while  ago,  which  had  shut  itself  up  in  the 
dogmas  of  materialism,  will  not  disdain  to  visit  these 
springs,  and  to  compile  an  encyclopedia  of  the  knowledge  of 
the  ancients,  with  quotations  drawn  from  these  true  wells 
of  science. 

In  the  library  of  the  future,  classified  on  the  decimal 
system,  or  Cutter's  expansive,  every  section  should  con- 
tain a  shelf  of  cards  on  which  should  be  collected,  arranged, 
verified,  and  even  translated  this  ancient  material,  which 
may  throw  light  on  new  studies  and  on  new  experiments; 
for  the  empirical  methods  of  our  forefathers,  like  tradition 
and  legend,  have  a  basis  of  truth  which  is  not  to  be  despised. 
Meanwhile  the  modern  library,   which  in   this  land  pros- 
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pers  and  exults  in  a  youth  strong  and  full  of  promise,  should 
collect  this  material,  and  thus  spare  the  students  at  your 
universities  the  long  researches  needed  to  assimilate  the 
ancient  literature  of  every  subject.  The  modern  library, 
the  American  library,  would  not  need  to  acquire  and  ac- 
cumulate w^ith  great  expense  all  the  ancient  mass  of  human 
knowledge  in  order  to  make  use  of  the  work  of  past  gen- 
erations ;  it  need  only  collect  the  extract  of  this  work,  oppor- 
tunely chosen,  sifted,  classified,  and  translated.  This  would 
be  an  immense  advantage  to  its  scholars,  and  the  interna- 
tionalism of  science,  of  whose  certain  advent  I  have  spoken 
to  you,  would  find  in  this  first  exchange,  in  this  fertile  im- 
portation, its  immediate  application.  Why  should  students 
and  specialists  be  sent  to  begin  new  researches  in  learned 
and  dusty  volumes,  when  this  work  already  has  been  done 
by  the  great  champions  of  erudition  in  their  miscellany,  in 
their  bibliographical  encyclopedias?  Let  us  rather  try  to 
spread  abroad  a  knowledge  of  this  treasure,  this  well  of 
science;  let  us  publish  information  about  it;  let  us  draw 
largely  from  its  pure  and  health-giving  waters.  You  will 
not  be  without  guides  who  will  lead  you  to  it,  who  can  and 
will  give  you  to  drink  of  its  fresh  waters.  Thus  shall  those 
noble  and  solitary  spirits  who  worked  unknown  in  the  dark 
of  the  seventeenth  century  and  in  the  wan  eighteenth  cen- 
tury, be  joined,  by  an  invisible  chain,  to  the  vigorous  intel- 
lects which,  in  the  last  century  and  in  that  upon  which  we 
have  just  entered,  are  working,  are  toiling,  in  the  diffused 
light  of  civilization,  and  will  continue  to  work  and  will 
continue  to  toil  for  science,  for  humanity. 

And  the  card,  the  humble  card,  the  winged  arrow  of  the 
librarian  and  of  the  student,  will  fly  from  continent  to  con- 
tinent, a  messenger  of  knowledge  and  of  concord. 
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During  the  three  centuries  prior  to  Lord  Coke  the  com- 
mon law  of  England  in  some  way  or  other  gathered  itself 
together  out  of  custom  and  differentiated  itself  from  other 
legal  systems  so  far  as  to  have  gained  a  name  and  home — 
the  common  law  of  England,  It  was  the  great  intellectual 
achievement  of  a  people  large  enough  and  strong  enough 
to  have  ideas  of  its  own,  and  isolated  and  individual  enough 
to  develop  those  ideas  in  its  own  way.  In  the  three  cen- 
turies subsequent  to  Lord  Coke  its  child  in  America  has 
lived  and  grown  after  the  manner  of  its  kind,  but  it  has 
not  yet  gained  a  new  name,  although  it  has  a  new  home. 
It  is  the  common  law  of  England  in  America — the  common 
law  of  England  plus  those  slow  accretions  and  changes 
that  were  inevitable  where  a  free  and  expanding  people  ex- 
pressed their  jural  needs.  This  is  also  the  great  intellectual 
achievement  of  the  American  people ;  in  the  eighteenth  cen- 
tury its  one  intellectual  product,  in  the  nineteenth  century 
its  greatest  intellectual  product. 

The  common  law  in  both  countries  in  its  beginning  was 
the  expression  of  a  free  peojile's  needs  and  standards  of 
justice,  and  was  not  essentially  different  in  its  nature  from 
their  needs  and  standards  as  expressed  in  art  or  in  litera- 
ture. And  the  common  law  being  the  product  of  a  free  peo- 
ple is  a  living  institution  possessed,  not  only  of  a  vital  and 
conservative,  but  also  of  an  assimilative  and  progressive 
power. 

168 


164  HISTORY  OF  LAW 

The  vicissitudes  of  parent  and  child  exemplify  what  such 
a  living  institution  can  endure.  But  law  as  a  living  institu- 
tion is  not  as  stable  as  living  matter.  A  cross-section  of  a 
tree  at  its  base  is  not  essentially  different  from  one  made 
one  hundred  feet  from  its  base.  A  cross-section  of  the  com- 
mon law  at  one  time  is  not  necessarily  like  one  made  at  an 
earlier  or  later  time.  Its  nature  changes  with  the  national 
views  of  that  on  which  law  rests.  This  in  part  explains 
the  difficulties  encountered  in  defining  law.  What  at  one 
time  is  custom  at  another  time  is  law,  and  yet  each  will 
have  a  like  compelling  force. 

The  purpose  of  this  paper  is  to  give  some  account  of  the 
fundamental  characteristics  of  the  common  law  at  two 
somewhat  widely  separated  periods  and  to  contrast  them. 
One  period  is  that  of  the  common  law  in  the  time  of  Lord 
Coke,  the  other  the  common  law  in  America  at  the  present 
day.  The  periods  are  separated  by  three  centuries,  or  those 
of  the  common  law  in  sixteen  hundred  and  in  nineteen  hun- 
dred. The  period  with  Lord  Coke  is  selected  because 
during  his  time  the  jurisdiction  of  the  common  law  courts 
was  defined,  limits  to  the  royal  prerogative  set,  and  chan- 
cery made  a  court  of  ordinary  jurisdiction  for  equity;  and 
because  this  was  the  time  of  the  beginning  of  colonization 
in  America.  The  common  law  of  Lord  Coke  was  the  com- 
mon law  of  Winthrop  and  Smith. 

Like  other  forms  of  thought  manifested  in  literature,  the 
common  law  is  the  product  of  influences  that  can  be  dis- 
covered and  whose  effects  can  be  traced.  These  influences 
may  be  called  direct,  if  exercised  by  the  people  or  the 
judges,  and  indirect  if  occasioned  by  forces  operating  on 
the  people  or  the  judges.  A  body  of  law  which  starts  with 
the  proposition  that  it  is  the  custom  of  the  people  soon 
arrives  at  the  stage  where  the  solution  of  legal  questions 
calls  for  the  aid  of  either  outside  systems  or  reason.     Ac- 


TEE  MODERN  RIGHTS  OF  MAN 

Photogravure  from  the  Painting  by  Charles  Landelle 

The  famous  allegorical  painting  reproduced  here  was  originallv  exhibited  at  the 
Paris  Exposition  of  1889.  Tlie  young  man  with  his  newly  formulated  "Rights  of 
Man"  (Droits  de  rHoinme)  embodies  the  spirit  of  the  French  Revolution  of  1789, 
which  proclaimed  these  '' Rights "' ignoring  the  majesty  of  the  Law  and  ignoring 
also  that  tiiere  can  be  no  rigiits  without  duty  and  self-restraint.  France  learned  to 
her  sorrow  after  all  the  turmoil  and  bloodshed  of  the  Revolution  that  the  whole 
social  system  is  founded  on  the  rights  of  the  whole  commnnity  and  on  the  duties  and 
obligations  w-e  owe  to  each  other. 
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cording  as  the  people  or  the  legal  profession  applying  this 
reason  or  deductions  from  the  outside  system  have  been 
the  more  concerned  in  law-making,  the  characteristics  of 
the  law  have  been  popular  or  technical  and  conservative  or 
progressive.  It  is  therefore  necessary,  if  we  would  dis- 
cover the  characteristics  of  the  common  law,  to  say  some- 
thing of  the  influences  that  contributed  to  shape  it  prior 
to  Lord  Coke;  then  to  note  its  characteristics  in  his  day; 
and  then  to  speak  of  the  influences  that  operated  in  America 
to  influence  its  unwritten  law,  and  to  note  its  characteristics 
so  far  as  they  are  disclosed  by  certain  resemblances  in  the 
law  of  the  several  states. 

Of  the  external  influences,  the  canon  and  the  civil  law 
were  most  potent  and  operated  upon  the  common  law  by 
way  of  compression  rather  than  repression.  Apprehen- 
sions of  those  systems  and  contentions  with  them  intensi- 
fied the  loyalty  of  the  English  people  for  their  own  system. 
The  power  of  the  advocates  of  the  canon  and  civil  law  in 
the  universities,  combined  with  the  location  of  the  courts 
at  Westminster,  tended  to  develop  the  schools  of  common 
law  in  the  Inns  of  Court.  The  decline  of  the  local  courts 
with  the  growth  of  courts  at  \\''estminster  made  them  less 
responsive  to  and  expressive  of  popular  needs,  and  may 
have  impaired  the  popular  regard  for  the  common  law. 
How  far  the  oft-quoted  phrase  in  the  Statute  of  Merton 
justifies  wide  generalization,  it  is  not  easy  to  say.  But  the 
influence  of  the  Inns  of  Court  would  seem  inevitably  to  sub- 
stitute a  professional  for  a  popular  standard  of  justice. 
The  concentration  in  those  Inns  of  a  body  of  specialists, 
who  for  years  dealt  with  problems,  worked  out  in  moots,  in 
the  halls,  and  in  arguments  in  court  under  the  scholastic 
training  of  the  century  before  Lord  Coke,  must  have  de- 
veloped a  body  of  logicians  anrl  a  legal  system  founded  on 
logic.    In  the  Inns  of  Court,  like  bees  in  a  hive,  the  lawyers 
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secreted  the  law  of  England.  It  was  no  longer  the  custom 
of  the  people,  although  so  described,  but  a  highly  technical 
law.  That  the  written  law  and  the  pleadings  were  expressed 
in  Latin  or  French  would  also  tend  to  restrict  its  expres- 
sion to  lawyers.  These  influences  would  tend  to  impair 
the  close  relation  of  the  people  to  their  law  that  early  had 
existed.  The  introduction  of  a  technical  procedure  which 
under  the  hand  of  the  professional  lawyer  would  tend  to  ' 
be  an  end  rather  than  the  means  would  be  misunderstood 
by  the  people.  Authorities  given  in  Parke's  History  of 
Chancery  show  considerable  evidence  in  the  statutes  and 
in  the  debates  in  Parliament  that  the  common  people  were 
discontented  with  the  common  law  and  its  professors.  But 
the  lawyers  were  calling  their  handiwork  the  perfection  of 
reason.  The  pages  of  Coke  and  Plowden  abound  with  cases 
that  are  in  no  way  related  to  the  customs  of  the  people. 
As  Professor  Gray  says,  "With  a  great  part  of  the  law  the 
customs  of  the  people  have  obviously  had  nothing  more 
to  do  than  have  the  motions  of  the  planets.  The  enormous 
mass  of  the  law  of  pleading  and  of  evidence  has  been 
born  and  bred  within  the  four  walls  of  a  court.  The  com- 
munity at  large,  those  who  make  custom,  know  absolutely 
nothing  about  it.  So  with  a  great  part  of  those  legal  rules 
which  are  not  plainly  of  an  ethical  character.  For  instance, 
the  rule  in  Shelly's  Case,  is  that  a  product  of  the  'common 
conscience  of  the  people' ;  or  the  rule  that  'dying  without 
issue'  means  an  indefinite  failure  of  issue;  or  is  the  rule 
that  a  parol  promise  without  consideration  cannot  be  en- 
forced a  spontaneous  evolution  of  the  popular  mind?" 
("Definitions  and  Questions  in  Jurisprudence,"  6  Harvard 
Law  Review,  21-32,  1892.)  It  is  evident,  then,  that  the 
change  from  popular  to  professional  factors  occasioned  by 
external  pressure  and  internal  development  have  affected 
the  fundamental  characteristics  of  the  common  law. 
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In  the  growth  of  the  sovereign  power  ana  the  legislative, 
judicial,  and  ecclesiastical  elements  of  society  each  has  ex- 
alted its  powers  and  extended  its  frontiers.  There  comes 
a  time  when  the  last  meet  and  tend  to  overlap.  The  con- 
troversies engendered  in  adjusting  the  powers  and  defining 
the  frontiers  have  created  the  larger  part  of  constitutional 
law,  the  province  of  legislation,  and  the  jurisdiction  of 
courts.  The  common  law  was  affected  in  its  scope  by  the 
controversies  of  its  judges  with  canonists  and  chancellors. 
And  the  content  of  the  law  was  modified  by  the  struggle 
between  the  different  courts  for  litigants  and  preeminence. 

There  are  two  forces  having  their  source  in  national 
traits  which  contributed  to  shape  English  law;  one  is  the 
liking  for  fair  play  and  the  natural  turn  of  mind  for  litiga- 
tion that  is  found  in  the  English  people.  By  this  is  meant 
something  more  than  a  fancy  for  contention  and  techni- 
cality; rather  the  right  settlement  of  disputes  in  an  orderly 
and  judicial  way.  Perhaps  at  this  day  it  may  be  difficult  to 
affirm  that  this  is  a  cause  or  an  effect  from  such  masterful 
hands  as  those  of  Henry  II.  But  the  reliance  on  courts  has 
tended  to  the  development  of  law  and  the  independence  of 
the  judge.  It  is  of  this  that  Lieber  says,  "It  is  a  great  ele- 
ment of  civil  liberty  and  part  of  a  real  government  of  law 
which  in  its  totality  has  been  developed  by  the  Anglican 
tribe  alone.  It  is  this  portion  of  freemen  alone  on  the  face 
of  the  earth  which  enjoys  it  in  its  totality."  (Civ.  Lib. 
and  Self-Govt.,  p.  20-3.)  The  other  is  a  respect  for  authority 
deep-seated  in  the  English  people,  a  respect  arising  either 
from  position  or  age.  This  in  part  explains  why  precedents 
have  such  a  hold  on  the  courts,  and  its  lack  is  one  of  the 
facts  to  be  noted  in  America.  It  has  been  said  that  the  re- 
liance on  precedents  is  due  to  an  incapacity  in  the  English 
to  reason  generally.  Commenting  on  the  arguments  in  the 
debates  on  impositions  in  IGIO,  in  which  we  find  an  early 
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and  remarkable  use  of  precedents,  Mr.  Gardner  says,  "The 
speakers  on  both  sides  seemed  to  have  had  a  horror  of  gen- 
eral reasoning."  (2  Hist,  of  Eng.  75.)  De  Tocqueville 
noted  this  trait  in  Englishmen  and  its  absence  in  Americans, 
and  devotes  a  chapter  to  "Why  the  Americans  show^  more 
aptitude  and  taste  for  general  ideas  than  their  forefathers, 
the  English."  (Dem.  in  Am.  vol.  ii,  chap.  3.)  It  will  be 
instructive  to  follow  the  Japanese  in  their  jural  growth 
under  a  French  code  with  their  seeming  natural  capacity 
for  generalization,  but  with  their  present  tendency  to  dis- 
regard precedent  excepting  for  illustration.  (See  address 
of  Dr.  Rokuichino  Masujima  before  N.  Y.  State  Bar  Ass'n, 
1903.)  The  other  aspect  of  authority  arising  from  age  is 
commented  on  by  Mr.  Gardner  in  connection  with  the  same 
impost  debates,  "Our  ancestors  did  not  refer  to  precedents 
merely  because  they  were  anxious  to  tread  in  the  steps  of 
those  who  went  before  them,  but  because  it  was  their  settled 
belief  that  England  had  always  been  well  governed  and 
prosperous.  They  quoted  a  statute  not  because  it  was  old 
but  because  they  knew  that,  ninety-nine  times  out  of  eve-y 
hundred,  their  predecessors  had  passed  good  laws."  Lord 
Ellesmere  in  Calvin's  Case,  quoting  from  the  Year-Books, 
said,  "Our  predecessors  were  as  sage  and  learned  as  we 
be."  In  connection  with  precedent  in  the  time  of  Coke  it 
is  to  be  noted  that  during  the  reign  of  Elizabeth  the  print- 
ing-press was  busy  reproducing  law-books.  The  labors  of 
Tottell  made  the  Year-Books  a  "profitable  and  popular  liter- 
ature." (See  Soule,  "Year-Book  Bibliography,"  14  Har- 
vard Law  Review,  563,  564.)  There  were  editions  of  all 
the  treatises,  and  these  with  the  abridgments  opened  up  the 
past  and  ancient  laws  to  the  professional  students  in  the 
Inns  in  a  new  and  forceful  way. 

In  trying  to  describe  the  fundamental  characteristics  of 
the  common  law  I  appreciate  that  it  will  be  difficult  to  say 
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anything  that  is  not  trite  or  commonplace.  To  obviate  this 
in  part  I  shall  select  a  case  in  the  time  of  Lord  Coke,  and 
with  it  endeavor  to  illustrate  such  characteristics  as  seem 
to  me  fundamental.  The  case  chosen  is  Calvin's.  It  was 
an  exceptional  case,  interesting  in  itself  and  for  what  it 
discloses  by  inference.  It  also  is  a  convenient  case  because 
of  its  relation  to  the  American  colonists,  and  for  its  effect 
upon  the  political  debates  of  the  middle  of  the  eighteenth 
century. 

From  the  meeting  of  the  crowns  of  Scotland  and  of 
England  in  James  I  arose  the  question  whether  the  post- 
nati,  or  those  born  in  Scotland  after  the  accession  of  James 
to  the  crown  of  England,  were  aliens  in  England.  A  procla- 
mation of  James  directly  answered  this  in  the  negative. 
Commissioners  of  both  countries  proposed  to  the  Parlia- 
ments of  both  countries  that  the  common  law  of  both  na- 
tions should  be  declared  to  be  that  all  born  in  either  nation 
since  James  was  king  of  both  were  mutually  naturalized  in 
both.  The  House  of  Lords  and  ten  out  of  twelve  of  the 
judges  of  England  supported  this  view.  But  the  Commons 
would  not  assent  to  declare  that  the  common  law  was  as 
proposed.  It  was  therefore  determined  to  bring  the  ques- 
tion before  the  courts.  For  this  purpose  land  was  bought 
in  London  in  the  name  of  one  miscalled  Calvin,  an  infant 
born  in  Scotland  since  the  accession  of  James  to  the  English 
throne,  and  a  suit  was  brought  in  Calvin's  name  in  the 
King's  Bench  to  gain  possession  of  the  free-hold.  And 
a  bill  was  brought  in  Chancery  for  detainer  of  the  title- 
deeds.  A  demurrer  in  both  cases  raised  the  question  in 
each  case  whether  the  plaintiff  being  an  alien  born  be  dis- 
abled to  bring  any  real  or  personal  action  for  land  within 
England.  After  argument  in  the  King's  Bench,  both  cases 
were  adjourned  into  the  Exchequer  Chamber,  and  there 
argued  by  counsel  and  all  the  judges  of  England  and  Lord 
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Chancellor  Ellesmere.  The  Lord  Chancellor  and  twelve 
out  of  the  fourteen  judges  decided  the  demurrer  in  favor 
of  the  plaintiff  on  the  ground  that,  having  been  born 
since  the  accession  of  James,  he  was  not  an  alien  in  Eng- 
land/ 

The  first  characteristic  illustrated  by  Calvin's  Case  is 
that  the  common  law  deals  with  facts. 

Under  some  systems  a  hypothetical  question  can  be  pre- 
sented to  the  judges.  In  Calvin's  Case  one  might  have  been 
framed  generally :  Is  a  person  born  in  Scotland  since  James 
I  became  King  of  England  an  alien  in  England  ?  But  such 
a  proceeding  is  not  possible  by  the  common  law.  It  was 
necessary  to  present  to  the  judges  the  facts  of  a  real  case. 
There  must  be  parties  before  the  court  before  it  will  act. 
And  without  them  and  a  specific  question  to  decide,  all  the 
utterances  of  the  court  are  obiter.  Bacon  said  in  his  argu- 
ment, "The  case  is  no  feigned  or  framed  case,  but  a  true 
case  between  two  parties."  Legislation  is  an  endeavor  to 
find  an  answer  to  an  indefinite  number  of  hypothetical 
cases.  The  courts  endeavor  to  find  an  answer  to  a  single 
concrete  case  that  has  arisen  in  the  past.  This  characteris- 
tic of  common  law  has  the  inconvenience  that  a  point  of 
law  may  long  be  uncertain  for  lack  of  parties  willing  to 
litigate  it.  It  is  especially  inconvenient  in  America,  where 
the  constitutionality  of  a  statute  remains  to  be  determined 
until  litigation  arises.  But  this  inconvenience  has  not  oc- 
casioned any  change  in  the  theory  of  the  common  law. 

Dealing  with  facts  alone,  the  common  law  does  not  judge 
of  unexpressed  thoughts,  theories,  or  opinions.  The  years 
before  Calvin's  Case  was  decided.  Lord  Coke  wrote,  "The 
Lords  of  the  Council  of  Whitehall  demanded  of  Popham, 


^Calvin's  Case  Is  reported  in  7  Rep.  4a  (1608).  The  arguments  in  commit- 
tee in  1606  in  Moore,  p.  790  ;  and  both  of  these,  with  the  argument  of  Bacon, 
Solicitor-General,  counsel  for  Calvin,  in  the  Exchequer  Chamber,  and  Lord 
Chancellor  EUesmere's  opinion  in  the  Exchequer  Chamber,  are  in  2  How.  State 
Trials.  559-695. 
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Chief  Justice,  and  myself,  upon  motion  made  by  the  Com- 
mons in  Parliament,  in  what  cases  the  Ordinary  may  ex- 
amine any  person  cx-oiUcio  upon  oath ;  and  upon  good  con- 
sideration and  in  view  of  our  books,  we  answered  to  the 
Lords  of  the  Council  at  another  day  in  the  Council  Cham- 
ber, that  'No  man  ecclesiastical  or  temporal  shall  be  exam- 
ined upon  secret  thoughts  of  his  heart,  or  of  his  secret 
opinion;  but  something  ought  to  be  objected  to  against 
him  which  he  hath  spoken  or  done.'  "  (Oath  Hx-Ofhcio, 
12  Rep.  2629  [1607].) 

A  second  characteristic  of  the  common  law  is  its  adapta- 
bility within  rigid  limits.  "The  most  distinctively  English 
trait  of  our  medieval  law  is  its  'formulary  system'  of  ac- 
tions." (2  P.  &  M.  Hist.  E.  L.  556.)  Lord  Ellesmere 
touches  upon  the  elasticity  of  the  ancient  common  law 
where  in  the  case  of  need  a  new  writ  could  be  framed  in 
Chancery  so  that  no  one  need  depart  without  remedy.  But 
it  was  now  the  "closed  cycle  of  original  suits,  the  catalogue 
of  forms  of  action  to  which  naught  but  statute  could  make 
addition."  (Mait.  Ed.  Bract.  N.  B.  vol.  i,  p.  6.)  "It  were 
better  to  live  under  a  certain  known  law  though  hard  some- 
times in  a  few  cases  than  to  be  subjected  to  the  alterable 
discretion  of  any  judge,"  said  Chief  Justice  Popham  in 
commendation  of  the  law  of  England  in  his  opinion  before 
the  Lord's  Committee.  (2  How.  St.  Tr.  569.)  The  liti- 
gant could  choose  a  definite  weapon,  but  at  his  peril.  The 
judges  were  passive  if  he  erred.  "That  is  part  of  the 
fundamental  methods  of  the  common  law;  the  party  can 
have  the  law's  help  only  by  helping  himself  first.  On  these 
terms  and  not  otherwise  it  is  open  to  all."  (Sir  Frederick 
Pollock,  "Ex.  of  tlie  Common  Law,"  14  Col.  Law  Rev.  20.) 
The  courts  did  not  necessarily  initiate  proceedings  even  in 
the  case  of  crimes.  In  legal  controversies  the  choice  of 
weapons  was  large,  and  within  their  limits  the  common  law 
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could  deal  with  any  matter,  simple  or  complex,  and  with 
any  party,  whether  single  or  many,  and  could  reduce  all 
litigation  to  the  simple  formula,  Command  A  that  without 
delay  he  render  a  certain  thing  to  B  or  do  full  right  to  B. 
Calvin's  Case  neatly  illustrates  this  adaptability.  By  a  writ 
of  assize  and  a  demurrer  the  whole  matter  was  capable 
of  consideration  and  settlement. 

A  third  characteristic  of  the  common  law  is  its  gener- 
ality. No  one  was  above  the  law,  and  every  man,  what- 
ever his  rank,  under  the  same  circumstances,  was  subject 
to  the  same  law  and  in  the  same  courts.  The  ancient  law 
has  been  stated  in  the  thirteenth  century  in  the  Statute  of 
Marlborough  (1267)  :  "All  persons  as  well  of  high  as  of 
low  estate  shall  receive  justice  in  the  King's  Courts."  Of 
this  Coke  says  (2  Inst.  103),  "This  is  the  golden  met- 
wand  that  the  law  appointeth  to  measure  the  cases  of  all 
and  singular  persons,  high  and  low,  to  have  and  receive 
justice  in  the  King's  Courts."  His  added  words,  "For  the 
King  hath  distributed  his  judicial  power  to  several  courts  of 
justice,  and  courts  of  justice  ought  to  determine  all  causes 
and  that  all  private  revenges  be  avoided"  (see  also  4  Inst. 
71),  suggest  Sir  Frederick  Pollock's  generalization,  not 
wholly  in  point  in  this  connection,  but  conveniently  noted 
here,  "The  King's  Courts,  at  the  outset  of  their  career, 
came  under  a  rule  which  we  shall  find  to  run  through  the 
whole  of  our  legal  history  and  never  to  have  been  neg- 
lected with  impunity.  It  may  be  expressed  thus:  Extra- 
ordinary jurisdiction  succeeds  only  by  becoming  ordinary. 
By  this  we  mean  not  only  that  the  judgment  and  remedies 
which  were  once  matters  of  grace  have  become  matters  of 
common  right,  but  the  right  must  be  done  according  to  the 
fundamental  ideas  of  English  justice."  ("Expansion  of  the 
C.  L."  14  Col.  L.  Rev.  17.)  King  James  claimed  that  he 
had  not  delegated  all  his  powers  as  a  law-giver.     Lord 
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Ellesmere  argued  that  his  proclamation  controlled  Calvin's 
Case,  summarizing  it  as  follows :  "So  now  if  this  question 
seems  difficult,  that  neither  direct  law,  nor  examples,  nor 
precedents,  nor  application  of  like  cases,  nor  discourse  of 
reason,  nor  the  grave  opinion  of  the  learned  and  reverend 
judges,  can  resolve  it,  here  is  a  certain  rule,  how  both  by 
the  civile  law  and  the  ancient  common  lawe  of  England  it 
may  and  ought  to  be  decided ;  that  is,  by  a  sentence  of  the 
most  religious,  learned,  and  judicious  King  that  ever  this 
kingdom  or  island  had."  (2  H.  St.  L.  693.)  Lord  Elles- 
mere again  argued  on  the  same  line  two  years  later  in  the 
Case  of  Proclamations.     (12  Rep.  74.) 

One  other  point  needs  to  be  referred  to.  James,  the  year 
prior  to  Calvin's  Case,  had  claimed  that  "the  judges  were 
but  the  delegates  of  the  King,  and  the  King  may  take  what 
causes  he  should  please  to  determine,  from  the  determina- 
tion of  the  judges  and  may  determine  them  himself."  (12 
Rep.  63.)  But  the  common  law  has  settled  that  the  judges 
are  more  than  delegates,  and  that  power  once  imparted  to 
them  will  not  return  to  the  King. 

A  fourth  characteristic  of  the  common  law  is  that  the 
proceedings  in  the  courts  are  public.  In  this  regard  there 
was  a  distinction  in  Lord  Coke's  time  between  criminal  and 
civil  proceedings.  Of  the  former  it  may  be  said  that  when 
the  colonists  came  to  America  a  prisoner  was  kept  in  con- 
finement more  or  less  secret  till  his  trial  and  could  not 
prepare  for  his  defense.  He  had  no  counsel  either  before 
or  at  the  trial.  At  the  trial  there  were  no  rules  of  evidence 
as  we  understand  the  expression,  and  the  accused  could 
not  call  witnesses  in  his  own  behalf.  (1  Stephens's  Hist. 
Crim.  Law  of  Eng.,  350.)  But  of  civil  cases,  as  Lord  Coke 
said,  "All  causes  ought  to  be  heard,  ordered,  and  deter- 
mined before  the  judges  of  the  King's  Court  openly  in  the 
King's  Courts,  whither  all  persons  may  resort,  and  in  no 
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chambers  or  other  private  places;  for  the  judges  are  not 
judges  of  chambers,  but  of  courts,  and  therefore  in  open 
court  where  the  parties'  councell  and  attorneys  attend,  ought 
orders,  rules,  awards,  and  judgments  to  be  made  and  given, 
and  not  in  chambers  and  other  private  places,  where  a  man 
may  lose  his  cause,  or  receive  great  prejudice,  or  delay  in 
his  absence  for  want  of  defense.  Nay,  the  judge  that  or- 
dereth  or  ruleth  a  cause  in  his  chambers,  though  his  order 
or  rule  be  just,  yet  offendeth  he  the  law  because  he  doth  it 
not  in  court."  (2  Inst.  103.) 

It  is  not  merely  for  the  public  good  that  the  English 
secured  a  public  trial  for  civil  and  criminal  causes,  inesti- 
mable as  is  this  feature  of  the  common  law.  But  all  pro- 
ceedings must  be  open ;  in  some  cases  they  are  too  open. 
But  the  general  advantage  outweighs  this  defect.  But  there 
is  another  aspect  to  this  subject,  namely  the  educative.  The 
educational  advantage  to  the  public  I  consider  trifling  in 
civil  cases.  But  the  educational  advantage  to  the  bar  and 
to  students  is  well  stated  by  Coke,  "It  is  one  amongst 
others  of  the  great  honours  of  the  common  law  that  cases 
of  great  difficulty  are  never  adjudged  or  resolved  in  tenebris 
or  sub  silentio  siipprcssis  rationibus;  but  in  open  court  and 
there  upon  solemn  and  elaborate  arguments,  by  counsel 
learned  of  either  party;  and  after  that  at  the  bench  by  the 
judges,  where  they  argue  seriatim  upon  certain  days  openly 
and  purposely  fixed,  declaring  at  large  the  authorities,  rea- 
sons, and  causes  of  their  judgments  and  resolutions  in 
every  such  particular  case  (habet  enim  necsio  quid  energiae 
viva  vox)  ;  a  reverend  and  honorable  proceeding  in  law, 
a  grateful  satisfaction  to  the  parties,  and  a  great  instruction 
and  direction  to  the  attentive  and  studious  hearers."  (9 
Rep.  Pref.  p.  38.) 

A  fifth  characteristic  of  the  common  law  is  that  in  de- 
ciding questions  of  law  the  judges  are  controlled  by  statute ; 
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in  the  absence  of  statute,  by  precedents  or  custom;  and  in 
the  absence  of  both,  or  if  the  precedents  conflict,  by  their 
own  reason.  No  reported  case  up  to  this  time  so  fully  dis- 
cusses this  proposition  as  Calvin's  Case;  no  more  novel 
case  could  be  devised.  "The  case  is  rare  and  new,"  said 
Lord  Ellesmere.  It  was  admitted  on  all  hands  that  it  was 
a  case  of  first  impression.  Lord  Coke  spoke  of  it  as  being 
"Such  a  one  as  the  eye  of  the  law,  our  books  and  book 
cases,  never  saw;  as  the  ears  of  our  law  (our  reporters) 
never  heard  of ;  nor  the  mouth  of  the  law,  for  judex  est  lex 
loquens,  the  judges,  our  forefathers  of  the  law  never  tasted ; 
I  say  such  a  one  as  the  stomach  of  the  law,  our  exquisite 
and  perfect  records  of  pleadings,  entries,  and  judgments, 
never  digested."    (7  Rep.  4a.) 

It  will  be  instructive  to  examine  Calvin's  Case  with  refer- 
ence to  two  points,  one,  its  treatment  of  the  law  of  nature, 
the  other  the  source  to  which  lawyers  in  the  time  of  Coke 
could  look  for  a  standard  of  justice  in  the  absence  of 
precedent. 

In  committee  in  the  House  of  Commons  Sir  Edwin 
Sandes  showed  that  this  case  was  proper  to  be  consorted 
with  the  law  of  nations  which  is  called  "jus  gentium" ; 
for  there  being  no  precedent  for  it  in  the  law  'Hex  deficit" 
and  "deficiente  consuetudine  reciirratiir  ad  rationem  na- 
tiiralem"  and  " deficient e  lege  recurritur  ad  consuetudinem," 
which  ratio  naturalis  is  the  law  of  nations,  called  jus  gen- 
tium.    (Moore,  790;  S.  C.  2  How.  St.  Tr.  563.) 

By  "ratio  naturalis"  Sir  Edwin  meant  natural  law,  using 
the  term  to  signify  "common  sense"  as  explained  by  Mr. 
Brice.  (Essays  in  Juris,  p.  587.)  In  the  argument  in 
Exchequer  Chamber,  Bacon,  Solicitor-General,  said  that 
the  common  law  was  founded  on  and  favored  by  the  law 
of  nature;  that  all  civil  laws  are  to  be  taken  strictly  where 
they  abridge  the  law  of  nature ;  and  that  as  by  the  law  of 
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nature  all  men  are  naturalized  one  toward  the  other,  the 
presumption  was  that  Calvin  by  the  law  of  nature  was  not 
an  alien  in  England.  Bacon  uses  the  term  law  of  nature 
in  the  sense  of  natural  or  physical  law  and  not  in  the  sense 
used  by  Sandes. 

The  Lord  Chancellor  evidently  had  heard  the  argumen* 
of  Sandes,  for  he  says,  "It  is  truly  saide  by  a  learned  gen- 
tleman of  the  lower  house,  'deiiciente  lege  recurrendum  est 
consuetudincm  dcficiente  consiietudine  recurrendum  ad  ra- 
tio nem.' "  (2  How.  St.  Tr.  672.)  But  Lord  EHesmere's 
conclusion  is  that  the  reason  to  which  one  finally  must 
resort  is  not  "the  collective  reason  of  civilized  mankind," 
but  that  found  only  in  those  having  four  special  qualities; 
namely,  age,  learning,  experience,  and  authority  to  speak. 
(2  How.  St.  Tr.  686.)  Lord  Ellesmere  has  departed  now 
from  the  theory  of  the  law  of  nature  of  Sandes  to  that 
theory  which  treats  natural  reason  as  reason  of  the  expert. 
Lord  Coke  disapproved  of  the  proposition  of  Sandes  which 
he  put  in  the  form  that,  for  want  of  written  law  and  of  pre- 
cedent, we  are  driven  to  reason,  commenting  upon  it  as 
follows :  "If  the  said  imaginative  rule  be  rightly  and 
legally  understood,  it  may  stand  for  Truth ;  for  if  you  in- 
tend ratio  for  the  legal  and  profound  reason  of  such  as  by 
diligent  study  and  long  experience  and  observation  are  so 
learned  in  the  law  of  this  Realm,  as  out  of  the  reason  of 
the  same,  they  can  rule  the  case  in  question,  in  that  sense, 
the  rule  is  true;  but  if  it  be  intended  of  the  reason  of  the 
wisest  man  that  professeth  not  the  law  of  England  (then  r 
I  say)  the  rule  is  absurd  and  dangerous."  (7  Rep.  19a.) 
Not  even  the  King,  the  source  of  justice,  could  decide  by 
his  reason,  as  Lord  Coke  had  told  James  the  year  before, 
for  "His  Majesty  was  not  learned  in  the  Laws  of  his  Realm 
of  England,  and  causes  which  concern  the  life,  or  inheri- 
tance, or  goods,  or  fortune  of  his  subject  are  not  to  be 
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decided  by  natural  reason,  but  by  the  artificial  reason  and 
judgment  of  law,  which  act  is  an  act  which  requires  long 
study  and  experience,  before  that  a  man  can  attain  to  the 
cognizance  of  it."  (12  Rep.  65.)  And  even  the  learned 
in  the  law,  in  Lord  Coke's  opinion,  could  not  decide  difficult 
cases  without  argument  in  open  court,  "where  Almighty 
God  openeth  and  enlargeth  the  understanding  of  the  de- 
sirous of  justice  and  right."     (Rep.  Pref.  p.  37.) 

These  extracts  show  the  ambiguity  in  the  use  of  the 
term  law  of  nature  and  that  even  the  judges  were  uncertain 
whether  they  could  find  assistance  in  the  law  of  nature  or 
reason  and  what  the  meaning  of  reason  was.  Coke's  theory 
is  that  in  the  absence  of  precedent,  the  standard  of  justice, 
as  in  art,  when  it  has  become  developed,  becomes  that  of  the 
expert.  This  tends  to  fix  an  arbitrary  standard  and  to 
prevent  progress  or  flexibility.  As  Professor  Gray  truly 
says,  "Thus  to  limit  jurisprudence  is  to  take  from  it  its 
chief  glory.  The  supposed  immutability  of  its  principles 
was  what  once  gave  it  its  dignity  and  charm ;  to-day  it 
owes  them  rather  to  its  possibilities  and  prospect  of  bound- 
less development."  ("Gen,  Definitions  in  Jurisprudence," 
6  Harv.  Law  Rev.  21,  28.) 

There  is  another  principle  in  Calvin's  Case,  namely,  that 
the  use  of  precedent  had  become  established  in  Coke's  day, 
although  the  number  of  precedents  cited  in  that  case  should 
be  taken  as  exceptional  rather  than  as  illustrating  the  nor- 
mal practice.  Judges  in  the  time  of  Coke  were  accustomed 
to  cite  authorities  by  way  of  "ornamenting  discourse"  as 
well  as  by  way  of  authority,  and  in  Calvin's  Case  they  seem 
to  compete  in  displaying  general  as  well  as  professional 
erudition.  In  Moore's  report  of  the  proceedings  in  Parlia- 
ment, he  cites  Statutes,  Year-Books,  Fleta,  Littleton,  and 
Dyer.  In  Bacon's  argument,  besides  these,  he  refers  to 
Coke's  Reports,  Plowden,  Bracton,  Fitzherbert,  Stamford, 
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Psalms,  Genesis,  Aristotle,  and  Xenophon.  Lord  Elles- 
mere,  besides  referring  to  the  foregoing,  cites  the  Register, 
Glanvil,  Britton,  Lambard,  Blackwood,  Hingham,  the  Civil 
Law,  Ulpian,  Tertullian,  St.  Augustine,  Thomas  Aquinas, 
St  Bernard,  St.  Gregory,  Ezekiel,  Esaias,  St.  John,  St. 
Paul,  Proverbs,  Lucretius,  Horace,  Livy,  and  Cicero.  Coke 
refers  to  authorities  more  than  two  hundred  and  fifty  times, 
and  besides  most  of  the  foregoing  vouches  the  laws  of  Ed- 
ward I  and  of  William  H,  Rolls  of  Court  and  of  Parlia- 
ment, Book  of  Entries,  Skeene,  Bacon,  Law  of  Nature, 
Broke's  Abridgment,  Doctor  and  Student,  Virgil,  Tully, 
Roman's  and  the  Acts  of  the  Apostles.  An  interesting  pic- 
ture is  suggested  where  in  his  report  he  says,  "and  Coke, 
Chief  Justice  of  the  Court  of  Common  Pleas,  cited  a  ruled 
case  out  of  Hingham's  report,  tempore  E.  1,  which  in  his 
argument  he  showed  in  court  written  in  parchment  in  the 
ancient  hand  of  that  time"  (7  Rep.  9b),  "which  afterwards 
the  Lord  Chancellor  and  the  Chief  Justice  of  the  King's 
Bench,  having  copies  of  the  said  ancient  report,  affirmed 
in  their  arguments."  (7  Rep.  10a.)  Authenticity  of  re- 
port counted  as  part  of  its  authority.  And  again  where  he 
says  "and  so  it  was  in  Perkin  Warbeck's  Case — and  this 
appeareth  in  the  book  of  Griffith,  Attorney  General,  by  an 
extract  out  of  the  book  of  Hobart,  Attorney  General  to 
King  Henry  7."     (7  Rep.  6b.) 

A  sixth  characteristic  of  the  common  law  is  seen  in  Its 
judgments  when  contrasted  with  legislation  proper. 

The  judgment  in  Calvin's  Case  in  the  Exchequer  Cham- 
ber was  that  the  plea  of  alienage  was  not  sufficient  in  law 
to  bar  the  plaintiff,  and  that  defendant  further  answer. 
This  judgment  by  indirection  had  all  the  effect  of  an  act 
of  Parliament,  naturalizing  all  the  post-nati  of  Scotland. 
If  any  other  post-natus  had  brought  a  similar  action,  the 
Court  of  King's  Bench  would  have  followed  Calvin's  Case, 
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and  so  on  indefinitely.  The  same  result  followed  as  would 
have  been  accomplished  if  Parliament  had  enacted  the  pro- 
posed bill  naturalizing  the  post-nati. 

It  remains  to  contrast  judgments  in  common  law  with 
legislation  proper  in  the  time  of  Lord  Coke.  Legislation 
then  was  not  strictly  confined  to  the  King  and  Parliament. 
Other  competitors  were  the  King  in  Council,  Resolutions 
of  either  House  of  Parliament,  Electors  of  Parliament  by 
vote,  and  the  law  courts  themselves.  (See  Dicey,  Consti- 
tution, pp.  48-58.)  This  in  part  explains  the  absence  from 
the  Statutes  of  the  Realm  of  much  of  that  general  legisla- 
tion which  afterwards  made  acts  of  Parliament  so  volumin- 
ous. But  speaking  of  Parliament  by  way  of  contrast  with 
the  courts,  the  former  was  composed  of  representatives  in- 
terested in  the  subject-matter  of  legislation.  The  courts 
were  operated  by  officers  who  were  disinterested  and  im- 
partial. Representatives  in  Parliament  were  chosen  from 
the  country  at  large.  The  "properties  a  Parliament  mari 
should  have,"  as  given  by  Coke,  show  the  difference  in 
theory  between  legislative  function  in  his  day  and  in  mod- 
ern times.  He  should  be.  Lord  Coke  says,  without  malice, 
rancor,  heat,  or  envy;  he  should  be  constant,  inflexible, 
and  not  to  be  bowed  or  turned  from  the  right  either  for 
fear,  reward,  or  favor,  nor  in  judgment  respect  any  person ; 
and,  third,  of  a  ripe  memory,  that  they  remembering  perils 
passed,  might  prevent  dangers  to  come,  as  in  the  roll  of 
Parliament  appeareth.  (4  Inst.  3.)  The  legislator  then 
was  a  man  of  courage  rather  than  general  training.  But 
the  judges  were  selected  from  a  body  of  professional  men 
and  were  experts.  No  person  or  body  had  the  right  to 
override  or  set  aside  an  Act  of  Parliament  (Dicey,  Law 
of  the  Constitution,  p.  38),  unless  within  the  limitation 
suggested  by  Lord  Coke  (Dr.  Bonham's  Case,  8  Rep. 
107a,    118a, — 1G09),   which   does  not  seem   to  have  been 
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acted  upon.  However,  there  is  apparent  the  same  distrust 
by  judges  of  popular  legislation  and  reformation  of  the 
common  law  that  is  seen  throughout  the  reports  down  to 
modern  times.  As  Coke  frequently  said,  it  is  a  rule  of 
policy  and  law  that  change  of  the  law  is  to  be  avoided. 
(4  Rep.  Pref,  p.  9.)  If  Calvin's  Case  represented  the 
theory  of  the  time,  the  legislative  function  of  the  court 
practically  was  quite  equivalent  to  that  of  Parliament. 
Commons  had  refused  to  enact  a  general  law,  but  the  judg- 
ment in  the  King's  Bench,  with  the  approbation  of  the 
King,  seemingly  accomplished  the  same  result. 

Turning  now  to  the  colonists,  we  find  certain  reasons 
why  the  common  law  should  have  continued  its  course  un- 
impaired, and  others  that  tended  to  modify  it.  Whatever 
may  have  been  the  theory  in  1600  as  to  the  law  the  colonists 
took  with  them  to  New  England,  probably  the  provisions 
in  the  Charter  of  Virginia  of  1606  were  inserted  as  a  re- 
sult of  a  discussion  as  to  the  naturalization  of  foreign- 
born  subjects,  by  Lord  Coke,  who  was  then  Attorney-Gen- 
eral, and  it  is  thought  drafted  the  charter.  The  provision 
therein  whereby  James  conferred  "all  liberties,  franchises, 
and  immunities  within  any  of  our  other  dominions"  upon 
the  colonists,  at  a  later  time  was  claimed  to  confer  the 
rights  of  common  law  on  the  colonists  and  their  children. 
The  popular  antipathy  to  the  common  law  in  most  of  the 
colonists  in  their  early  history  cannot  have  been  a  sudden 
matter,  but  probably  expressed  the  popular  sentiment  ex- 
pressed in  debates  in  Commons  and  in  the  statutes  in  the 
reigns  of  Elizabeth  and  James.  For  years  in  the  colonies, 
there  was  almost  uniform  prejudice  against  lawyers.  There 
was  a  tendency  to  revert  to  popular  forms  in  administering 
justice.  The  standard  was  "God's  Law,"  or  the  "Law  of 
Nature."  The  jury  system  for  a  time  was  rejected  in  Con- 
necticut and  adopted  in  a  modified  form  in  other  colonies. 
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The  literature  of  the  civil  law  was  well  represented  in 
colonial  libraries.  As  Dr.  Reinsch  says  in  his  thesis  on  the 
English  Common  Law  in  the  Colonies  (Bulletin  Univ.  of 
Wis.  no.  31,  Mad.  Wis.  1899)  :  "The  process  which  we 
may  call  the  reception  of  the  English  Common  Law  by  the 
colonies  was  not  so  simple  as  the  legal  theory  would  lead 
us  to  assume.  While  their  general  legal  conceptions  were 
conditioned  by  and  their  terminology  derived  from  the 
common  law,  the  early  colonists  were  far  from  applying  it 
as  a  technical  system ;  they  often  ignored  it,  or  denied  its 
subsidiary  force;  and  they  consciously  departed  from  many 
of  its  most  essential  principles.  This  was  but  natural;  the 
common  law  was  a  technical  system  adapted  to  a  settled 
community;  it  took  the  colonies  some  time  to  reach  the 
stage  of  social  organization  which  the  common  law  ex- 
pressed; then  gradually  more  and  more  of  its  technical 
rules  were  received."     (p.  58.) 

After  being  dormant  for  nearly  one  hundred  and  fifty 
years,  the  vital  power  of  common  law  displayed  itself  from 
1750  onward.  At  first  mainly  on  its  public  side,  as  a  basis 
for  argument  in  the  appeals  for  civil  liberty;  later,  in  its 
general  aspect,  in  the  local  courts  under  the  influence  of 
lawyers  trained  in  the  Inns  of  Court.  It  would  be  hard 
to  overestimate  the  influence  in  the  colonies  of  lawyers 
trained  in  these  Inns.  Winthrop,  Bellingham,  Dudley,  and 
Ward  all  had  studied  law  in  the  Inns,  and  the  recent  cata- 
logue of  notable  Middle  Templars  shows  upon  its  list  the 
following  who  signed  the  Declaration  of  Independence: 
Charles  Carroll  of  Carrollton,  Middleton,  Rutledge. 
McKeen,  and  John  Dickenson  and  Arthur  Lee.  The  con- 
tinual discussion  and  publications  of  such  men  as  these, 
not  only  trained  them,  but  prepared  the  public  for  the 
federal  laws  and  constitution  and  the  state  constitutions. 

At  the  end  of  three  hundred  years,  the  resemblances  be- 
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tween  the  common  law  in  America  and  its  parent  in  Eng- 
land are  greater  than  the  differences,  and  the  differences 
are  rather  in  degree  than  in  kind.  Each  has  borrowed  from 
the  other's  statnte  law ;  the  American  more  from  the  Eng- 
lish unwritten  law.  The  common  law  in  America  has  the 
same  adaptability  and  generality,  but  publicity  is  greater^ 
here  both  in  civil  and  in  criminal  cases.  In  the  former  there 
is  an  excess  of  publicity,  both  in  the  progress  of  trials  and 
through  the  newspapers.  In  jury  trials  the  American  courts 
are  more  dilatory  and  more  spectacular  than  the  English 
courts.  In  some  of  the  Western  states  a  criminal  trial 
gives  attorneys  an  opportunity  to  advertise  that  is  "worked 
for  all  that  it  is  worth."  There  is  much  less  freedom  of 
comment  on  evidence  and  law  by  the  judges  in  America 
than  in  England,  and  the  relation  between  the  judges  and 
the  jury  is  less  close.  In  two  respects  there  has  been  a  de- 
parture from  the  English  theory.  These  are  the  theory  of 
constitutional  law,  especially  as  to  the  power  of  the  court 
to  pass  on  the  constitutionality  of  statutes,  and  in  the 
source  of  grounds  for  decision  by  the  judges.  In  the  latter 
case  in  some  of  the  states  there  seems  to  have  been  de- 
veloped a  substantially  different  theory  from  that  shown 
in  the  discussion  of  Calvin's  Case. 

As  I  have  tried  to  show,  the  factors  that  have  contributed 
to  make  the  characteristics  of  the  common  law  were  popu- 
lar and  professional ;  the  same  factors  are  seen  in  America. ' 
At  the  close  of  the  Revolution  there  arose  need  of  a  system 
of  law  in  each  of  the  states.  There  was  uniform  agree- 
ment that  the  shortest  cut  to  providing  one  was  to  adopt 
the  common  law  of  England.  This  was  done  in  all  the 
states,  with  the  limitations  that  it  was  not  to  apply  when 
inconsistent  with  local  limitations  or  conditions.  This  ex- 
ception gave  the  judges  a  discretion  in  applying  common 
law  that  has  tended  to  establish  a  practice  of  departing 
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from  a  rigid  rule  or  precedent,  and  instead  to  apply  a  stand- 
ard suggested  by  the  needs  of  the  people  or  local  conditions. 
A  second  influence  came  from  the  different  social  position 
of  lawyers  in  America.  In  England  the  bar  was  allied 
with  the  Crown.  In  America  the  sovereign  power  after 
the  Revolution  resided  in  the  people.  This  made  the  Eng- 
lish lawyers  more  conservative.  In  America,  while  they 
were  an  aristocracy,  they  were  in  touch  with  the  people  and 
responsive  to  popular  ideas.  A  third  factor  is  that  the 
judges  in  many  states  are  elected  by  the  people  and  in- 
evitably are  affected  by  the  interests  of  their  electors  more 
than  by  an  abstract  system  of  law.  A  fourth  influence  is 
the  general  indifference  of  Americans  as  to  authority  from 
the  past.  And  a  fifth  is  the  American  characteristic  to  ask 
for  results  that  are  practical  and  tangible  rather  than  those 
that  support  a  theory. 

There  is  a  considerable  but  not  yet  classified  body  of 
decisions  that  illustrate  this  tendency  of  the  courts  to  adapt 
the  law  to  popular  need  and  local  conditions.  One  case 
only  will  be  chosen  to  illustrate  this.  It  is  the  case  of  Katz  v. 
Walkinshaw  (141  Calif.  116).  Before  speaking  of  this 
case,  it  is  necessary  to  refer  to  the  case  of  Lux  v.  Haggen 
(69  Calif.  255).  The  question  in  the  latter  case  was 
w'hether  an  upper  appropriator  of  water,  which  he  applied 
to  general  and  public  use,  had  a  better  right  to  the  water 
of  the  stream  than  a  lower  and  earlier  riparian  proprietor. 
It  was  contended  that  the  public  welfare  demanded  that  the 
later  right  should  prevail  over  the  earlier.  There  was  a 
California  statute  adopting  the  common  law.  The  local 
arid  conditions,  the  necessity  for  irrigation,  w^ere  urged 
as  reasons  for  modifying  the  rule  of  the  common  law  re- 
stricting the  taking  of  water  from  a  stream  to  a  reason- 
able use  measured  by  the  needs  of  other  riparian  proprietors. 
But  to  this  proposition  Judge  McKinstry  replied,  "While 
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the  argument  ab  inconvementi  should  have  its  proper 
weight  in  ascertaining  what  the  law  is,  there  is  no  'public 
policy'  which  can  empower  the  courts  to  disregard  law; 
or  because  of  an  asserted  benefit  to  many  persons  (in  itself 
doubtful)  to  overthrow  settled  law.  This  court  has  no 
power  to  legislate,  especially  not  to  legislate  in  such  man- 
ner as  to  deprive  citizens  of  their  vested  rights."  (69  Calif. 
299.)  "We  know  of  no  decision  which  intimates  that  a 
difference  in  climatic  or  geographical  conditions  may  oper- 
ate to  transfer  a  right  of  property  from  those  in  whom  a 
right  of  property  is  vested  by  the  common  law."  (69  Calif. 
306.)  The  later  case  of  Katz  v.  Walkinshaw  raised  a 
question  as  to  rights  in  percolating  water  and  seems  to 
have  been  decided  upon  a  different  principle,  and  one  which 
illustrates  the  proposition  I  have  stated.  The  question  was 
whether  an  owner  of  land  could  pump  percolating  water 
from  his  land  and  sell  it  for  a  general  use  on  remote  land, 
if  thereby  he  deprived  the  adjoining  landowner  of  perco- 
lating water  in  his  land  needed  for  use  on  his  land.  By  the 
common  law,  each  party  had  an  equal  right  to  percolating 
water  without  restrictions  from  the  corresponding  right  of 
the  other.  But  the  court  held  that  local  conditions  re- 
quired a  departure  from  the  common  law,  and  on  the  prin- 
ciple of  utility — of  a  fair  use  of  the  water,  so  as  to  secure 
the  greatest  benefit  to  the  greatest  number — decided  that 
the  defendant  could  not  sell  the  water,  if  thereby  he  exer- 
cised an  unreasonable  use  measured  by  the  needs  of  the  ad- 
joining plaintiff.  It  would  seem  that  the  rule  of  property 
that  probably  existed  in  California  as  to  percolating  water 
was  departed  from  in  this  case,  and  in  its  place  one  laid 
down  based  upon  public  utility. 

In  this  case,  the  court  adopts  the  view  that  the  law  is  a 
practical  science  to  be  applied  so  as  to  conserve  the  inter- 
ests of  the  people  to  whom  existence  is  the  main  problem 
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of  life,  and  not  that  it  is  a  philosophical  theory  to  be  ap- 
plied according  to  the  wishes  of  the  expert  and  to  conserve 
an  ideal  and  immutable  professional  standard. 

This  theory  of  utility  was  advanced  by  the  late  Austin 
Abbott  in  a  paper  read  before  the  section  of  legal  education 
of  the  American  Bar  Association  in  1893,  in  which  he 
spoke  as  follows :  "Existing  American  jurisprudence  looks 
to  the  actual  situation  of  affairs.  All  the  phases  of  juris- 
prudence treated  in  books  are  tributary  to  the  wisdom  and 
caution  necessary  in  working  out  the  development — not 
slowly  going  on,  whether  we  recognize  it  or  not — [of]  the 
jurisprudence  of  utility,  a  jurisprudence  which  recognizes 
the  unspeakable  value  of  all  the  traditions  of  the  past,  and 
respecting  the  limit  of  statutory  command,  seeks  also  for 
the  premises  to  be  found  in  the  welfare  of  the  community, 
and  reasons  from  them,  too,  in  ascertaining  what  premises 
are  suitable  to  be  received,  as  governing  the  administration 
of  law  among  our  people.  It  would  be  easy  to  show  that 
this  change  in  the  conception  of  law  is  necessitated  by  our 
condition,  and  that  its  future  advance  is  inevitable."  (Vol. 
16,  Rep.  Am.  Bar  Ass'n,  p.  374.) 

It  remains  to  contrast  the  legislative  and  judicial  func- 
tions in  America  at  the  present  time.^ 

The  legislative  functions  are  discharged  by  representa- 
tives. They  make  general  laws  for  future  public  needs. 
To  insure  this,  the  representation  is  broad ;  all  classes  are 
concerned  and  should  have  a  voice.  There  is  no  test  of 
fitness  excepting  age  and  citizenship;  and  broad  represen- 
tation is  not  inconsistent  with  a  low  grade  of  intelligence. 
The  representatives  are  directly  interested  in  the  subject- 
matter  of  legislation.  They  legislate  for  themselves  and 
their  constituents.     In  a  sense  it  is  optional  whether  the 


•  On   the  distinction    between   the  legislative   and   judicial    functions,    see   the 
admirable  paper  by  Reuben  C.  Benton,  8  Am.  Bar  Ass'n  Rep.  261   (1885). 
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laws  they  enact  shall  be  obeyed  or  go  into  desuetude.  The 
judicial  functions  are  discharged  by  representatives.  They 
prescribe  a  rule  governing  a  past  concrete  transaction  be- 
tween definite  individuals.  There  is  a  fitness  required  for 
the  discharge  of  this  function  determined  by  education  and 
public  test  at  the  bar.  The  representation  is  narrow  with 
a  high  grade  of  intelligence.  The  judges  are  disinterested 
— they  are  umpires  with  a  power  behind  them  to  enforce 
their  judgment.  The  fundamental  difference  between  leg- 
islative and  judicial  functions  is  that  the  former  is  an  effort 
to  answer  an  indefinite  number  of  hypothetical  questions 
to  arise  in  the  future — the  latter,  a  definite  answer  to  an 
existing  question  raised  in  the  past. 

But  the  tendency  of  modern  American  courts  is  so  to 
formulate  their  judgments  as  to  provide  an  answer  to  hypo- 
thetical questions  between  future  litigants.  In  this  sense 
there  is  a  tendency  on  the  part  of  the  court  not  merely 
to  legislate  specially  but  broadly. 

There  is  a  theory  that  legislation  is  a  conscious  expres- 
sion of  the  jural  needs  of  the  people.  Statutory  laws  are 
said  to  be  "analogous  to  the  voluntary  resolutions  of  a  per- 
son for  self-improvement."^ 

Another  says,  "A  people's  thought,  habit,  will,  and  pur- 
pose infuse  themselves  into  and  make  the  law."^ 

This  view  is  consistent  with  compact  and  homogeneous 
communities  where  the  connection  between  the  public  and 
the  law-maker  or  judge  is  close,  but  it  is  submitted  that  in 
America,  excepting  on  great  public  questions  on  which 
public  opinion  is  strong,  legislation  does  not  reflect  public 
opinion  and  frequently  is  special  legislation  in  disguise. 
This  is  an  unfortunate  result  of  the  indifference  of  the 
public,  of  our  system  of  legislation,  and  of  "the  truth  often 


1  Address  of  Mr.  Carter,  President  of  the  Am.  Bar  Ass'n,  1885,  p.  224. 

2  Address  of  Mr.  Tucker,  President  of  the  Am.  Bar  Ass'n,  1893,  p.  206. 
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illustrated  that  a  small  body  of  men  deeply  interested  and 
able  easily  to  cooperate  is  more  powerful  than  a  vast  body 
of  men  less  deeply  interested  and  unfavorably  circum- 
stanced for  cooperation."^ 

It  is  submitted  that  the  same  truth  holds  good  where 
a  body  of  professional  experts  dealing  with  a  special  kind 
of  learning  intervenes  between  the  public  and  the  expression 
of  public  needs  in  the  courts,  and  that  thereby  the  public 
voice  is  not  effective  in  declaring  its  jural  needs.  It  is  be- 
lieved that  the  characteristics  of  law  are  affected  by  the 
source  of  the  law.  This  source  is  either  popular  or  profes- 
sional. The  former  contributes  simplicity,  adaptability,  and 
progress — the  latter  technicality,  rigidity,  and  conservatism. 
In  America  law  has  become  a  practical  science,  and  the 
problem  of  adjusting  the  ideals  of  the  expert  to  the  com- 
prehension and  needs  of  the  common  person  is  being  worked 
out  with  the  aid  of  the  disposition  of  the  American  to  favor 
common  sense  rather  than  abstract  theory. 

It  remains  to  inquire  whether  there  has  been  developed 
in  America  an  entirely  different  system  of  law,  to  ask 
whether  there  is  a  system  of  federal  common  law.  It  is 
not  within  the  scope  of  this  paper  to  try  to  answer  this 
question,  even  if  there  were  data  enough  on  wlrich  to  base 
an  answer.  If  the  courts  should  deem  it  necessary  to  af- 
firm that  such  a  body  of  law  exists — and  on  the  old  theories 
there  seems  no  difficulty  in  imagining  this, — the  gradual 
disclosure  of  it  through  successive  decisions  will  be  one  of 
the  most  interesting  phases  of  the  growth  of  law. 


*  Autobiography  of  Herbert  Spencer,  vol.  i,  p.  433. 
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Our  language  has  been  compared  to  a  vast  museum  filled 
with  historical  monuments  which  are  its  words:  among 
these  there  are  few  more  significant  than  the  word  Juris- 
prudence. To  the  Romans  this  meant  a  knowledge  of  their 
own  particular  law,  while  for  us  it  has  come  to  denote  the 
science  of  general  legal  principles.  Thus  it  confronts  us 
as  a  record  of  the  past,  reminding  us  that  though  our  laws 
as  they  stand  may  not  be  of  Rome,  yet  surely  their  founda- 
tions are  upon  her  holy  hills. 

The  much  abused  quotation  about  Peace  and  her  victories 
is  eminently  applicable  to  that  quiet  but  steady  extension 
of  the  legal  influence  of  Rome  which  is  evider.Qed  by  the 
history,  not  only  of  law  but  of  other  forms  of  human  ac- 
tivity. Indeed,  I  think  it  can  be  shown  that  none  of  the 
historical  sciences,  whether  of  Law,  or  of  Politics,  or  of 
Economics,  or  of  Religion,  or  of  Literature,  or  of  Lan- 
guage, or  even  of  Art,  lies  wholly  out  of  reach  of  that 
mighty  influence.  In  whichever  of  these  branches  of  learn- 
ing a  man  may  engage,  he  can  fairly  say,  "luris  civilis  nihil 
a  me  alienum  puto." 

To  develop  this  proposition  here  with  anything  approach- 
ing to  completeness  would  be  an  impossible  task.  I  can 
only  attempt  to  indicate  its  outlines,  and  to  bring  out  some 
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points  of  contact  between  Roman  law  and  the  other  sciences 
commonly  called  historical. 

I 

The  first  to  be  considered  is  the  history  of  Law,  since 
here  the  connection  is,  as  might  be  expected,  more  intimate 
than  anywhere  else.  A  discussion  of  the  influence  of  Roman 
law  upon  other  legal  systems  must  deal  with  two  classes  of 
Western  states :  first,  those  in  which  this  law  has  survived 
down  to  our  own  time  as  the  result  either  of  inheritance 
or  of  what  the  Germans  call  "reception" ;  secondly,  those 
like  England  or  the  American  Commonwealth  in  which 
pure  Roman  law  has  been  rejected. 

There  are  indeed  vast  regions  in  which  other  venerable 
bodies  of  law,  such  as  the  Chinese  and  the  Muslim,  have 
long  held  sway,  but  these  we  may  here  disregard,  since  their 
history  has  kept  aloof  from  that  of  Western  law.  We  may 
sometimes  have  felt  with  Gibbon  "the  hasty  wish  of  ex- 
changing our  elaborate  jurisprudence  for  the  simple  and 
summary  decree  of  a  Turkish  cadhi,"  but  further  than  this 
we  have  never  gone.  And  the  Eastern  nations,  with  the 
single  recent  exception  of  Japan,  have  on  their  part  done 
nothing  to  put  themselves  in  touch  with  our  Western  legal 
systems.  The  only  direct  effect  they  ever  had  upon  these 
was  to  destroy  the  Eastern  Empire,  and  with  it  the  Roman 
law  which  had  flourished  at  Constantinople  for  more  than 
a  thousand  years.  We  may  therefore  confine  our  inquiry 
to  the  two  groups  of  Western  states  already  mentioned. 

Sweeping  generalizations  are  in  history  even  more  odious 
than  comparisons,  but  I  think  there  is  one  that  can  safely 
be  made  as  to  the  group  of  states  which,  like  France  and 
Germany,  have  either  inherited  or  "received"  the  Roman 
law.  It  is  that  in  those  states,  wherever  that  law  was  not 
an  actual  relic  of  Roman  rule,  its  supremacy  has  finally 
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been  recognized,  not  through  conquest  or  compulsion,  but 
owing  to  the  attraction  of  its  intrinsic  excellence.  The 
reception  of  Roman  law  in  Germany  in  1495  has  been  re- 
garded as  a  case  of  official  compulsion.  Recent  research, 
however,  has  shown  that  the  vocahularius  iuris  utriusque, 
the  collectio  tcnninum  legalium,  and  other  popular  ency- 
clopedias of  Roman  law  had  a  great  manuscript  circulation 
in  Germany  for  more  than  a  century  before  the  reception, 
and  that  one  of  them  went  through  fifty-two  printed  edi- 
tions in  the  fifty  years  between  1473  and  1523.^  Hence 
it  appears  that  when  Berthold  of  Mainz  proposed  the  estab- 
lishment of  the  Reichskammergericht,  with  its  civilian  doc- 
tors as  judges,  his  action  was  only  the  outcome  of  a  move- 
ment which  had  long  been  in  silent  preparation. 

The  peaceful  reconquest  of  the  European  continent  by 
Roman  law  began  with  that  revival  of  its  study  in  the 
Italian  universities  at  the  end  of  the  eleventh  century,  which 
was  one  of  the  greatest  eruptions  of  intellectual  energy 
that  the  world  has  ever  seen.  It  may  perhaps  best  be  com- 
pared to  that  enthusiasm  for  the  natural  sciences  which  be- 
gan at  the  end  of  the  eighteenth  century,  which  Taine  has 
described  as  one  of  the  factors  in  the  French  Revolution, 
and  in  the  midst  of  which  we  still  live.  As  biology  and 
physics  now  flourish  because  they  are  popular,  not  because 
they  are  compulsory,  so  did  the  study  of  Roman  law  in  the 
Middle  Ages.  And  just  as  there  are  now  some  who  deplore 
that  scientific  men  should  derive  wealth  from  their  science, 
instead  of  being  content  to  pursue  it  from  pure  love,  so 
the  twelfth  century  complained  that  many  cultivated  the 
law,  not  for  its  beauty,  but  for  its  profits.  There  was,  how- 
ever, much  genuine  intellectual  fervor  which  spread  from 
Italy  even  to  Paris  and  Oxford.  That  is  a  pretty  story 
and  one  very  characteristic  of  the  period  which  Professor 

>  Seckel,  Qesch.  beider  Rechte  im  Mittelalter,  p.  59. 
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Holland  has  preserved,  of  the  two  Frisian  brothers,  Emo 
and  Addo,  taking  turns  at  Oxford  to  sit  up  all  night  copy- 
ing- the  law-book  of  Vacarius/  Peter  of  Blois,  a  French- 
man  who  studied  in  Bologna  under  the  great  Irnerius  and 
who  became  Archdeacon  of  Bath,  informs  us  that  he  used 
to  read  the  Code  and  Digest  for  sheer  enjoyment.  He 
has  even  described  to  us  his  own  enthusiasm  for  legal 
studies,  which  was  doubtless  typical.  "That  ancient  law," 
he  says,  "with  its  magnificent  furniture  of  words,  had 
powerfully  enticed  me  and  had  intoxicated  my  mind."^ 

There  was,  indeed,  some  opposition  to  this  legal  furore, 
partly  because  it  distracted  the  minds  of  the  clergy  from 
their  spiritual  duties,  partly  because  it  was  thought  to  add 
to  the  law's  delay,  and  partly  because  it  conflicted  with 
ancient  customs  of  the  land.  Thus  it  has  been  shown  that 
the  famous  prohibition  of  the  teaching  of  civil  law  at  the 
University  of  Paris,  by  Pope  Honorius  HI  in  1219,  was 
issued  at  the  request  of  the  French  king,  who  did  not  wish 
his  dominions,  which  like  England  had  their  indigenous 
common  law,  to  be  invaded  by  a  new  and  foreign  legal 
system.'  The  Constitutions  of  Clarendon  in  1164  had  rep- 
resented a  similar  English  protest  couched  in  a  different 
form. 

But  despite  occasional  checks  the  Roman  law  has,  except 
in  the  case  of  Hungary,  swept  steadily  and  victoriously  over 
the  whole  continent  of  Europe.  This  result  has  been 
largely  due  to  the  influence  in  early  times  of  the  clergy, 
the  backbone  of  the  educated  class,  who  had  in  their  canon 
law  a  borrowed  and  dilute  civil  law,  and  who  also  studied 
the  pure  civil  law  with  much  diligence.  In  1245  the  great 
lawyer  Fieschi,  better  known  as  Pope  Innocent  IV,  made 
provision  for  the  teaching  of   Roman  law   at  the   Papal 

1  English  Hist.  Review,  vol.  vi,  p.  247. 

2  Petrus  Blesensis,  Epist.  26,  in  Migne's  Patrologia,  vol.  207. 
*  Beaune,  Fragments  de  Droit  et  d'Histoire,  p.  97. 
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capital,  and  his  name  deserves  to  be  particularly  honored 
by  students  of  jurisprudence,  since  he  is  said  on  high 
authority  to  have  been  the  first  jurist  who  distinctly  con- 
ceived the  univcrsitas,  our  corporation,  as  a  fictitious  per- 
son.^ 

The  history  of  the  spread  of  Roman  law  throughout  the 
European  continent  and  in  other  parts  of  the  world  need 
not  and  cannot  be  told  here  in  detail :  to  do  so  would  re- 
quire a  volume  for  each  country.  We  all  know  the  result 
to  be  that  at  the  present  date,  notwithstanding  the  rapid 
growth  of  our  own  commonwealth,  more  people  are  living 
imder  the  legal  system  derived  from  Rome  than  under  that 
derived  from  Westminster  Hall.^  Germany  parted  com- 
pany with  the  Roman  group  in  1900,  but  her  new  imperial 
code  shows  the  influence  of  Roman  conceptions,  and  just 
as  the  New  York  codes  have  not  altogether  banished  Black- 
tone  from  New  York,  so  it  can  scarcely  be  expected  that 
a  nation  trained  in  the  Pandekten  will  soon  forget  their 
principles.  An  eminent  French  scholar  has  shown  that  to 
understand  fully  the  French  dotal  system  we  must  go  back 
to  the  SC.  Vcllcianum.^  And  it  is  well  known  that  the 
Code  Napoleon,  which  in  its  turn  has  had  a  contagious  in- 
fluence somewhat  similar  to  that  of  Justinian,  is  funda- 
mentally Roman.  It  is  interesting  to  note  in  passing  that 
this  Exposition  commemorates  among  other  things  the  im- 
portant fact  that,  by  the  cession  of  the  Louisiana  territory, 
a  vast  area  was  withdrawn  from  the  sway  of  that  modern 
Roman  code,  though  in  the  state  of  Louisiana  where  the 
Code  Napoleon  had  taken  firm  root,  it  still  continues  to 
flourish. 

There  can  thus  be  no  doubt  that  the  history  of  Roman 
is  vitally  connected  with  that  of  Continental  law.     Indeed, 

»  Maitland'B  preface  to  Gierke's  Political  Theories  of  the  Middle  Ages,  p.  xix. 
2  Bryce,  Studies  in  History  and  Jurisprudence,  p.  74. 
*  Glde,  Etude  sur  la  Condition  de  la  Femme,  p.  429. 
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if  we  adopt  the  view  of  historic  conttnnity  which  Freeman 
inculcated,  we  may  say  that  the  history  of  law  on  the  Con-i- 
tinent  is  simply  the  history  of  Roman  laW'brmig'ht /down  to 
the  present  date.  It  need  hardly  be  said  thatll-mte  not 
taken  into  account  that  form  of  speculation  on  abstract 
legal  principles  best  known  by  its  German  name  Nafurrecht, 
Whicll  tttnttat 'be %aid'  to ihat'^  any  historical  connection  with 
the  iu's  Natural c"6i  ''X\\t  Digest,  m\<l  which'  is-  quite  tin* 
Roman  both  in  its  matter  and  in  its  methods;*  'ynui> 

'"■  *  IWhfeti-'  vM' fe¥fi^  to  consider  hbw  Roman' laW-  is?  tdtated  to 
that  other  great  legal  system  which  was  built  up  in  England; 
and  transplanted  to  this  country  and  to  her  other- colonies, 
we  find  the  sailing  by  no  means  plain.  In  theory,  of  course, 
Rciman  law  is''4ri--"aibsolute  alien  to  tts;'^and'^r^'bwn<tlaw 
has  an  unblemished  Teutonic  pedigree.  But  we  may  at 
once  suspect  some  flaw  in  this  theory  when  we  find  it  stated 
that  in  England  at  the  beginning  of  the  last  century,  in 
the  'Spifitual  Goui^s/  the  Military '^aild"  Admiralty  Courts, 
and  the  courts  oi  both '  universities,  *%e  civil  law  and  its 
form  of  legal  proceedings  greatly  prevail."^  Since  th«se 
ma}'  be  looked  upon  as'  sd  many  reservoir's  i'ofi  RdrhaJiUa^, 
the  (Question  is,  did  they  ever  leak?  Did  the  civil  la:w,  and 
if  so,  how  far,  ever  percolate  through  the  pen  of  text- 
writers  or  the  mouth  of  judges  into  the  bed-rock  of  com.- 
mon  law' bf-€^tlity  d:OCti*ine-? '■'-'=• 'fmoD  notiiaoqxH  ?Mt 
Sir  H.  Maine  thought  this  had  taken  place  on  a  Very 
large  scale  at  an  early  stage  in  English  law  through  Brae- 
ton's  borrowing  from:  the'  Italian  civilian  Azo;  and-'he'at^ 
cused  the  English  judge^of  having*  made-up  a  third  of  hi^ 
treatise  out  of  Roman  law  and  having  palmed  it  all  off  a§ 
Ertgli'Sh.  But  this  charge  will  fi€arcely  hold,  since  Pro- 
fessor Maitland  has '  fehown  that  Azo  ^has  snpfJlied  only  one^ 


»  See  Lorimer's  Institutes  of  Law^  188&j':v-\  hm>  m-^o*?.VV5  wv  eM!>>ria  ,^ox^B  * 
*  Butler,  Ilorae  Juridicae  Sitbsecivae,  p.  77.  .,,    ^buia  .abiO* 
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fifteenth  and  the  Corpus  Iiiris  only  one-fortieth  of  Bracton  s 
material.^  The  fact  is  that  unmistakable  instances  of  the 
importation  of  a  Roman  rule  into  an  English  text  or  an 
English  decision  are  very  hard  to  find.  Sir  Frederick  Pol- 
lock has  found  only  one,  and  Professor  Maitland  has  men- 
tioned another ;-  and  where  such  explorers  have  been  over 
the  ground,  the  treasure  still  unfound  must  indeed  be  in- 
significant. But  there  may  be  smuggling  as  well  as  regu- 
lar importation  of  legal  ideas.  And  this  sort  of  smuggling 
may,  as  in  the  case  of  literary  plagiarism,  be  partly  uncon- 
scious and  therefore  all  the  harder  to  trace.  A  good  in- 
stance of  the  difficulty  of  ascertaining  Avhence  any  given 
rule  in  English  law  was  derived  is  the  conflict  of  high 
authorities  respecting  the  origin  of  the  exceptional  liability 
of  common  carriers.  On  this  point  Sir  William  Brett  and 
Mr.  Justice  Story  are  opposed  to  Lord  Cockburn  and  Mr. 
Justice  Holmes;  the  two  former  holding  that  the  rule  of 
liability  was  adopted  from  the  Roman  law,  while  the  two 
latter  think  that  it  was  not.' 

The  relation  between  Roman  and  English  law  is  proba- 
bly closer  than  we  think  or  than  we  shall  ever  be  able  to 
prove,  because  it  was,  so  to  speak,  illicit.  This  is  explained 
in  the  De  Landibus  Legum  Angliae  of  Chancellor  Fortescue. 
When  the  Prince  asks  why  his  ancestors  had  failed  to  in- 
troduce the  civil  law  into  England,  Fortescue  replies  that 
the  English  regarded  it  as  an  instrument  of  tyranny.  The 
same  feeling  was  displayed  more  than  a  century  after 
Fortescue  in  the  violent  attack  made  by  Parliament  on 
Cowell's  Interpreter,  a  book  which  undertook  to  point  out 
the  resemblance  between  Roman  and  English  law.  Clearly, 
therefore,  if  an  Englishman  borrowed  from  the  civil  law, 

'Maitland,  Bracton  and  Azo  (Selden  Soc.)    Introd. 

•Pollork,  Nature  of  Jurinprvdence,  p.  326.  Maitland,  note  to  Canon  Law  in 
the  Churuh  of  Enyland. 

'Sir  W.  Brett  In  Nugent  v.  Smith,  L.  R.  1  C.  P.  D.,  pp.  28-30;  Lord  Cock- 
burn  In  Bame  volume,  pp.  428-30;  O.   W.  Holmes,  Jr.,  Common  Law,  p.  181. 
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he  was  not  likely  to  admit  the  debt.  "For  obvious  reasons," 
as  Mr.  Bryce  has  said,  "the  Chancellors  and  Masters  of  the 
Rolls  did  not  talk  about  Nature, — they  referred  rather  to 
the  law  of  God  and  to  Reason.  But  the  ideas  were  Roman, 
drawn  either  from  the  Canon  Law,  or  directly  from  the 
Digest  and  the  Institutes.'"^  If  we  wish  an  indirect  proof 
of  this  statement — for  direct  proof  is  not  yet  forthcoming, 
— we  have  only  to  read  a  few  pages  of  Story's  Equity 
Jurisprudence,  or  of  his  treatises  on  Partnership  or  on 
Bailments,  in  all  of  which  he  quotes  from  the  Institutes  and 
Digest,  often  in  the  text,  still  oftener  in  the  notes.  We 
can  scarcely  avoid  the  conviction  that  the  parallels  which 
he  constantly  draws  between  Roman  and  English  rules  are 
more  than  accidental.  This  problem  has  not  yet  been  fully 
worked  out,  and  probably  cannot  be,  till  the  early  records 
of  the  English  Ecclesiastical  Courts  are  published  and 
studied.  But  the  results  hitherto  attained  show  that  the 
borrowing  of  Roman  principles  was  carried  out  in  England, 
not  by  wholesale,  but  in  small  and  haphazard  installments. 
In  early  English  law  it  is  admitted  that  possessio  influenced 
the  conception  of  seizin,  and  laesa  maiestas  that  of  treason.^ 
At  a  later  day  the  Court  of  Chancery  was  similarly  influ- 
enced in  dealing  with  mortgages  and  with  uses  and  trusts, 
while  in  the  construction  of  documents  and  wills  it  natur- 
ally followed  the  Ecclesiastical  Courts,  and  borrowed  its 
rules  from  the  fiftieth  book  of  the  Digest.^  Blackstone 
rightly  ascribed  to  Roman  sources  the  practice  of  hotchpot 
and  the  rules  for  the  distribution  of  personality. 

It  is  interesting  to  note  how  this  affected  the  great  law- 
yers of  the  seventeenth  century.  Sir  Edward  Coke  was 
as  far  as  possible  from  being  an  enthusiastic  civilian,  yet 
even  in  his  work  may  be  found  traces  of  Roman  influence, 

1  Bryce,  Studes  in  History  and  Jurisprudence,  p.  599. 

2  Pollock  &  Maitland,  History  of  English  Law,  vol.  ii,  pp.  46  and  503. 

3  Scrutton,  Roman  Law  and  the  Laio  of  England,  p.  157. 
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though  possibly  he  was  not  aware  of  it.  For  instance,  he 
gives  the  rule,  "Nullus  commodum  capere  potest  de  iniuria 
sua  propria,"  which  is  merely  a  slightly  altered  form  of  the 
Digest's  "Nemo  ex  suo  delicto  meliorern  sitam  condicioncni 
jacere  potest"'^  In  another  place  he  quotes  from  Bracton 
the  rule  on  testamentary  ambiguity,  "Benigne  interpretari 
et  secundum  id  quod  credihile  est  cogitatum."  Here, 
though  his  language  is  different,  his  use  of  Marcellus's 
phrase  "henigna  inte.yrctatio"  seems  to  confirm  the  Roman 
origin  of  the  rule.^  The  same  may  be  said  of  the  somewhat 
longer  statement  given  by  Coke  of  the  rule  "ratihabitio 
mandato  comparatiir."^  Turning  to  Coke's  great  adversary, 
we  find  in  his  work  also  distinct  traces  of  the  civil  law, 
though  it  has  been  said  that  Bacon  had  only  a  "bowing 
acquaintance"  with  it.  In  his  lectures  on  uses,  for  instance, 
he  draws  a  comparison  between  the  use  and  the  iidei  com- 
missio,  and  in  his  short  essays  on  legal  maxims  he  supports 
at  least  two  rules  by  citations  from  Roman  sources.*  To 
one  rule  which  he  has  stated  he  adds :  "These  be  the  very 
words  of  the  civil  law."  More  extracts  of  this  same  kind 
could  be  collected  from  other  English  law-writers  of  the 
seventeenth  century;  and  after  making  due  allowance  for 
the  hostile  attitude  of  the  Inns  of  Court,  I  think  such  ex- 
tracts are  just  what  we  might  expect  to  find.  For  there 
can  be  little  doubt  that  the  classic  sources  of  Roman  law 
were  in  that  century  more  or  less  familiar,  not  only  to 
those  who  had  prepared  for  practice  in  the  Court  of  Arches 
and  Doctor's  Commons,  but  to  all  well-educated  men.  Pro- 
fessor Maitland  has  shown  in  his  delightful  Rede  Lecture 
that  England  under  Henry  VIII  was  in  some  danger  of 


»Coke,  Inst.  148b. 
2  Coke,  Inst.  36a.  Dig.  34,  5,  24. 
»Coke,  Inat.   207a;   Dig.  46,  3,  12,  4. 
♦  Bacon,  Maxima,  Reg.  3  and  11. 
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having  a  "reception"  of  her  own  ;^  a  permanent  result  of 
which  was  that  at  her  universities,  where  no  Enghsh  law 
was  taught  until  17'58  at  Oxford  and  1800  at  Cambridge, 
there  have  been  Regius  Professors  of  Civil  Law  since 
Henry  VHI's  time.  Some  of  them,  like  Alberico  Gentile, 
Sir  Thomas  Smith,  and  John  Cowell  of  Interpreter  fame, 
were  of  far  more  than  mere  academic  reputation.  It  must 
be  remembered,  too,  that  the  books  of  Justinian,  though 
to  us  they  seem  foreign,  are  in  a  language  which  to  the 
English  of  the  seventeenth  century  was  still  the  literary 
vernacular  of  all  the  learned  professions.  The  Roman  law 
had  then  begun  to  supply  what  Sir  H.  Maine  has  called  the 
lingua  franca  of  universal  jurisprudence.  That  it  should 
not  have  had  some  influence  even  on  English  judges  and 
legal  writers  is  almost  inconceivable. 

We  may  here  consider  the  origin  of  that  best  knov/n 
modern  product  of  Roman  law  which  is  usually  associated 
with  the  name  of  Hugo  Grotius.  International  law,  at  least 
in  its  classic  literary  beginnings,  is  admitted  to  be  of  Roman 
mould,  and  a  very  slight  acquaintance  with  Grotius's  fa- 
mous book  w^ill  suffice  to  convince  any  one  of  that  fact. 
Two  points  are  of  special  interest  in  this  connection;  first, 
that  the  work  of  the  Italian  civilian  Alberico  Gentile, 
Regius  Professor  of  Civil  Law  at  Oxford,  has  lately  been 
shown  to  be  the  model  on  which  Grotius  improved ;"  and 
secondly,  that  the  great  John  Selden  answered  Grotius's 
earlier  book  Mare  Lihcrmn  in  learned  reply  which  shows 
what  excellent  knowledge  of  Roman  law  an  English  lawyer 
could  possess.  Selden  prided  himself  on  being  a  common 
lawyer,  and  certainly  had  no  mean  grasp  of  the  common 
law  and  its  history,  as  any  one  will  discover  who  looks 
at  his  notes  on  Fortescue  and  his  book  on  Fleta.     Yet  he 


1  Maitland,  Canon  Law  in  the  Church  of  England. 

2  Walker,  History  of  International  Law,  p.  o35. 
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jj^swiered  Grotius  :in,a.  style  on  which  few  civilians  could 
have  improved.  His  very  description  of  his  opponent  as 
''rerum  hiwianarum  atqiie  divinanim  scientissiiiiimi'yis  an 
echO;  of  the  well-known  Roman  definition.  While  he  cites 
J^r^^tq^  and,  '^leia,  and  resorts  to  English  afchseology  -by 
.introducing  the  ship  on  the  rose-noble  of  Edward,  III; ;as 
„a  proof  of  English  supremacy  oyer  ,the  ,sea,,;,yet  most;  of 
J^i^  ^uthojiities!  are  Iror^i  ,th^  Co(f ^  ajid  :iPi|'^^/^'^  and  his  learn- 
ijng  extends  even  to  the  Theodosian  Code,  Ke  speaks ,  of 
jirinces  becoming  siii  inris  by  prescription;  and  in  his  notes 
.pn  Fortescue  he  contrasts  the  "issue"  of  English  with  th.e 
.litjis\QQiitestatio  of  Roman.  pi-pQedure.  Selden's  case:  would 
lalone  suffice  to  show  that  the  civil  law  was  in  his  time  no 
terra  incognita  to  learned  English  lawyers,  though.- it  ,may 
^^^y^rtei  .Emitted  that  few  were  so  learned  as  he>  siirfV/ 
,  ,Of  early  international  .lawia^ristiq^:,;  there  is  not  tnuch 
to  be  noted  beyond  the  fact  already  mentioned  that  it  was 
founded  and  built  on  Roman  law.  If,,  for  instance,  we  wish 
iOy\^p.Q^, ,  wherq  Grotius,  got  his  jdea^  4)f  .pmtliminhimi i  ;We 
turn  to  the  Digest,  and  similarly  with  his  conception  di  ill's 
gentium  and  ins  naturae.  Neither  of  these  was  to  him  an 
abstract,  system  founded  on  pure  moral  reasoning,— witr 
ne^  hi^  .inclusion  of  rules  on  dying  and  deceit  among  the 
n.iles  of  the  law  of  nature, — but  he  thought  with  Gains 
that  ins  gentium  was  that  law  "which  is  observed  among  all 
!iliankind;equally  oil;  principles  of  natural  reason";  and  he 
based  his  law  of  .nature  not  on  abstract  ideas  but  on  the 
.necessities  of  social  intercourse.  .  -,-,  ;;;.,,  :j 

..iFpr  our,  present  purpose  the  most  interesting ;. point  "Jto 
notice  in  the  classical  ;writings:<)n  intjernationail  iaK  i^MthP 
way  in  which  the  texts  of  the  Roman  jurists  are  there 
treated  as  repositories  of  ins  gentium  anal  of  ins  naturae. 
Roman  law  seems  in  fact  to  have  been  regarded,  even  by 

•    «Se)den,  Marc  Claussum  (1636),  p.  196.  olOfiab    btO'U    JjSfl? 
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men  like  Selden,  as  a  sort  of  universal  common  law,  the 
principles  of  which  should  prevail  wherever  they  were  not 
superseded  by  some  local  system.  As  there  is  obviously  no 
such  system  applicable  to  international  relations,  the  su- 
premacy of  Roman  law  in  that  sphere  was  everywhere  ad- 
mitted. Such  a  view  had  two  important  results.  The  con- 
nection of  international  law  with  a  compact  and  well-under- 
stood mass  of  written  law  has  caused  it  to  be  treated,  ex- 
cept by  strict  analysts  like  Austin,  as  something  very  dif- 
ferent from  international  morality.  And  on  the  other  hand 
the  recourse  to  the  Roman  jurists  for  the  settlement  of  in- 
ternational questions  still  further  increased  the  tendency 
to  regard  Roman  law  as  embodying  principles  of  universal 
validity. 

While  the  classical  jurists  are  even  now  by  no  means 
obsolete,  as  was  shown  in  the  Behring  Sea  arbitration,  yet 
most  of  the  unsettled  questions  of  the  present  day,  such  as 
the  definition  of  contraband  or  the  control  of  wireless  teleg- 
raphy, will  not  be  determined  by  reference  to  Roman  texts, 
but  by  the  common  assent  of  nations.  The  service  rendered 
by  the  Roman  jurists  to  early  international  law  lay  pre- 
cisely in  the  fact  that  they  were  regarded  as  voicing  this 
common  assent,  and  that  their  writings  commanded  obedi- 
ence, although  nobody  perhaps  could  clearly  have  explained 
why. 

We  have  thus  seen  that  while  Roman  law  has  influenced 
the  law  of  England,  and  has  virtually  originated  that  of 
Continental  Europe,  its  chief  triumph  has  been  the  creation 
of  a  system  of  world-wide  law,  such  as  would  have  de- 
lighted the  heart  of  the  philosophic  Ulpian. 

As  an  outcome  of  the  successful  career  which  has  been 
thus  briefly  sketched,  Roman  law  became  the  parent,  not 
only  of  the  word  jurisprudence,  but  of  the  science  which 
that  word  denotes.     For  centuries  all  over  Europe  gram- 
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mar  was  studied,  and  in  England  is  still  studied,  in  the 
concrete  form  of  Latin  grammar.  In  exactly  the  same 
way,  the  science  of  legal  principles  was  studied  through 
the  medium  of  Roman  law.  The  legists  and  canonists  of 
the  Middle  Ages  and  the  Renaissance  knew  of  no  other 
medium,  and  even  in  the  English  universities  this  law  was 
all-powerful.  When  Austin  founded  the  modern  science 
of  jurisprudence  nearly  one  hundred  years  ago,  although 
he  worked  in  a  non-Roman  atmosphere  and  belonged  to 
the  school  of  Bentham  and  James  Mill,  who  respected  the 
Digest  as  little  as  they  did  Blackstone  or  the  French  doc- 
trine of  natural  rights,  it  is  interesting  to  note  how  little 
he  succeeded  in  escaping  from  the  clutches  of  the  Roman 
law.  Not  only  did  he  use  the  Corpus  very  largely  as  ma- 
terial for  his  analytical  dissecting-knife,  but  when  he  gave 
the  results  of  his  analyses,  he  merely  did  on  a  broader  scale 
and  with  greater  elaboration  just  what  a  Roman  jurist  used 
to  do  when  he  constructed  a  definition  of  furtum  or  pos- 
sessio.  The  study  of  Roman  law  was  just  then  beginning 
to  enjoy  on  the  Continent,  in  common  with  other  branches 
of  historical  science,  the  greatest  of  all  its  revivals.  In  the 
powerful  hands  of  Savigny  and  his  followers,  its  principles 
were  being  dragged  out  from  that  "disorderly  mass"  which 
ofifended  James  Mill,^  and  were  making  splendid  additions 
to  the  material  of  juristic  science.  Soon  afterwards  the 
historical  movement  started  by  Savigny  was  extended  to 
remoter  regions,  and  helped  to  found  the  modern  study  of 
comparative  jurisprudence.  This  was  signalized  in  a  strik- 
ing way  when  in  1831  the  College  de  France  established 
simultaneously  the  chair  of  Archaeology  for  ChampoUion 
and  that  of  Compared  Legislation  which  was  soon  filled  by 
Laboulaye.  In  England  Sir  Henry  Maine  and  his  school 
did  as  much  for  the  promotion  of  comparative  jurispru- 


»M111,  Jurisprudence   (1822),  p.  5. 
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dence  as  they  did  for  the  revival  of  Romani-lav^/;''' Since 
then  the  comparative  method  has  developed  the  still  more 
modern  science  of  ethnological  jurisprudence,  which  places 
the  customs  of  the  negro,'  the  Chinaman,  and  the.  Bushman 
on  a  level  with  the  laws  of  the- Romab,  regarding  them  all; 
not  as  coincidences,  but  as  emanations  of  a  common  human 
nature/  Though  these  newer  and  broader  methods  of  iiiifi 
vestigation  might  seem  destined' to  supersede  ^then^tiidy  hi 
Roman  law  to  which  they  owed  their  birth,  such  a  thing 
is  never  likely  to  occur,  simply  because  the  backward  racds 
present  to  us  only  primitive  conceptions  in  a  few  subjects 
such  as  property,  slavery,  or  marriage; iwJiereas,' the: Roman 
law  was  adapted  to  a  high  and  complex  civihzation  similai 
to  our  own.  It  must  for  many  years,  if  not  always,  remain 
true  that  Jurisprudence  cannot  repudiate.its  relationship  or 
sever  its  filial  connections  with  Roman  LawJ  except -at  the 
cost  of  great  injury  to  both.  ioJ>>3i-j^  djiv/  buK 

od  osHy/  ob  oi 
'■  3fIT  .oi?.^V6 
The  connection  between  Law  and  Politics  is  so  close  that 
some  writers  like  Montesquieu  and  Bentham  have  been 
equally  interested  in  both  sciences.  Therefore  Roman;  lavy 
in  its  influence  on  legal  development  could  not  fail  torbt 
also  a  factor  in  politics,  both  actual  and  theoretical.  Pollti* 
cal  conditions  may  be  said  to  be  a  resultant  of  social  forces 
and  of  abstract  ideals,  acting  and  reacting  upon  one  an- 
other; and  thus  political  theory  is  always  a  factor  in  actual 
politics.  But  the  actual  and  the  theoretical  should  be  kept 
distinct  and  be  separately  treated.  After  the  downfall  of 
the  Western  Empire,  and  with  it  of  the  rule  of  pure  Roman 
law  in  many  parts  of  Europe,  the  history  of  actual  European 
politics  can  only  be  understood  by  studying  various  concur- 
rent influences,  such  as  Christianity,  Teutonic  custom,  in- 


1  A.  Post,  Grundriss  der  ethnologischen  Jurisprudenz, 
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cipient  feudalism,  etc.  Among  such  ingredients  the  Roman 
law  must  always  be  counted,  but  as  to  how  far  it  may  have 
affected  each  individual  country  no  general  statement  can 
be  made. 

In  two  great  constitutions,  however,  those  of  the  Medie- 
val Empire  and  of  the  Medieval  Church,  the  legal  example 
of  Rome  was  paramount.     For  five  hundred  years  she  had 
established  both  in  principle  and  in  practice  that  her  princeps 
should  be  the  supreme  potentate  of  Europe,  so  that  when 
Charles  and  Otto  were  crowned  Emperors  at  Rome  it  was 
naturally  held  that  the  principate  was  continued  in  them. 
But  unfortunately  the  successors  of  St.  Peter  also  aspired 
to  fill  that  same  office,  on  the  ground  that  the  supreme  head 
of  the  Church  must  me  the  rightful  occupant  of  the  imperial 
throne.    Thus  Gregory  VII  claimed  the  rights  of  Caesar  as 
well  as  those  of  Pontifex  IMaximus,  and  insisted  that  Henry 
IV  was  subject  to  his  jurisdiction.    Indeed,  the  tremendous 
struggle  between  Pope  and  Emperor,  which  for  centuries 
was  the  storm-centre  of  European  politics,  was  simply  a 
long  dispute  as  to  which  of  these  rulers  was  that  mighty 
princeps  described  in  the  Digest,  who  was  Icgihus  solutus 
and  whose  will  had  the  force  of  law.     The  head  of  the 
Church  got  the  better  of  the  controversy  so  far  as  r-al 
power  was  concerned,  for  it  is  well  known  that  the  imperial 
authority,  though  immense  in  theory,  was,  except  in  a  few 
instances,  very  shadowy  in  fact.    Again  in  the  organization 
of  the  Church  Roman  law  had  a  great  effect,  for — as  Pro- 
fessor Harnack  has  pointed  out — we  have  in  the  great  sys- 
tem which  centres  at  the  Vatican  a  fair  copy,   surviving 
down  to  the  present  day,  of  administrative  organization  of 
Constantine  and  Justinian.^     Apart  from  its  lessons  to  the 
Church  and  Empire,  the  civil  law  supplied  to  the  rest  of 
Europe    that    famous    maxim    quod   principi   placuif,   etc., 

1  Harnack,  History  of  Dogma  (trans.)   vol.  i,  p.  122. 
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which  was  so  unpopular  in  England.  This,  in  combination 
with  Church  doctrines,  did  much  to  fortify,  if  not  to  pro- 
duce, the  system  of  absolute  monarchy  which  generally  pre- 
vailed on  the  Continent  till  the  French  Revolution,  and 
which  is  even  now  not  entirely  dead. 

When  we  come  to  consider  political  theory  as  expressed 
in  literature  prior  to  the  Reformation,  it  is  certain  that  all 
writers  on  the  subject  owed  much  to  Roman  law.     Aristo- 
tle, the  Bible,  the  Fathers,  and  the  texts  of  Roman  jurists 
are  the  armories  from  which  most  of  their  controversial 
weapons  are  drawn.    The  work  done  by  the  medieval  legists 
and  canonists  in  developing  political  theory  has  not  been 
sufficiently  studied.^     But  they  were  still  for  the  most  part 
too  thoroughly  possessed  with  the  idea  of  a  single  world- 
empire  to  be  capable  of  speculating  independently  as  to  the 
origin  and  nature  of  sovereignty  or  of  the  state.    The  best 
known  political  writings  of  that  period  were  merely  briefs 
for  or  against  the  Pope  or  his  rival.     Thus  St.  Thomas 
Aquinas  argued  that,  since  government  was  devised  to  pro- 
mote the  highest  good  of  man,  and  this  consisted  in  the 
fruition  of  God,  the  head  of  God's  Church  on  earth  should 
be  the  supreme  ruler.     In  his  Dc  Monarchia  on  the  other 
hand,  Dante  maintained  the  view  that  the  Empire  of  his 
day  was  the  legitimate  successor  of  the  Roman  Empire, 
and   attacked  the   Pope's   pretensions   to  supremacy.      He 
made  a  legal  argument  to  show  that  the  alleged  Donation 
of  Constantine,  if  genuine,  was  invalid,  and  that  Leo  could 
not  have  had  the  right  to  bestow  the  imperial  office  on 
Charles  the  Great.     Dante  was  convinced  that  the  world 
had  never  been  so  well  governed  as  when  it  obeyed  a  single 
ruler.  ^ 

During    the    Renaissance,  Bodin    and    Machiavelli,  the 


iMaltland,  Gierke's  Political  Theories,  &c.,  p.  101. 
*  Convito,  IV,  5. 
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founders  of  the  modern  science  of  politics,  were  able  to  in- 
quire, with  far  less  partisan  bias,  into  the  foundations  and 
functions  of  the  state.  But  as  they  worked  in  the  legal  at- 
mosphere of  the  time,  which  was  one  of  Roman  law,  they 
naturally  arrived  at  theories  of  absolute  monarchy,  similar 
to  that  which  we  see  depicted  in  the  Corpus  Inns,  though 
they  would  both  have  agreed  with  Julianus  that  the  ulti- 
mate basis  of  law  lies  in  the  popular  will.^  Though  Eodin 
insisted  that  Roman  law  was  dead  and  possessed  no  general 
authority,  his  conception  of  the  family  was  purely  Roman, 
and  he  was  unable  to  conceive  of  a  king  as  subject  to  con- 
stitutional control.-  Machiavelli  was  particularly  en- 
amoured of  Roman  examples  in  politics.  He  admired  the 
Roman  Republic  far  more  than  the  Empire,  yet  for  practical 
purposes  he  advocated  the  absolute  power  of  a  prince.  His 
works  had  much  influence  on  English  political  writers  in 
the  age  of  Elizabeth  and  strengthened  their  arguments  in 
favor  of  absolutism.^  The  Digest  was  still  recognized  as  a 
repository  of  valuable  citations,  for  John  Knox  made  use 
of  it  in  attacking  the  "regiment  of  women,"  and  the  civilian 
Gentile  resorted  to  it  when  writing  in  support  of  James  I's 
royal  prerogative.  But  after  the  early  seventeenth  century 
its  direct  authority  in  political  discussion  seems  to  have 
declined. 

The  conception  of  natural  law  which  figures  in  the  works 
of  political  theorists  both  before  and  after  the  Renaissance, 
can  trace  its  history  directly  back  to  the  texts  of  Roman 
law;  but,  as  Mr.  Bryce  has  shown  in  one  of  his  Studies* 
the  precise  scope  and  force  of  natural  law  were  so  different- 
ly viewed  Ijy  different  writers  that  it  would  be  impossible 


^Dig.  1,  3.  32,  1. 

^Fournol,  Bodin  pr^d^ceaaeur  de  Monteaquleu,  p.  55. 

•Dyer,  MachiavelU  and  the  Modern  Slate,  pp.   58,  77;   Einstein,  Italian  Re- 
naisaance  in  England. 

*  Bryce,  Studiea,  &c.,  pp.  593,  597. 
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here  to  summarize  their  opinions.  It  is  now  well  known 
that  the  theory  of  the  law  of  nature,  borrowed  from  the 
Roman  jurists  by  St.  Isidore  of  Seville,  passed  from  him 
into  Gratian's  Dccrcium,^  and  that  by  thus  becoming  em- 
bodied in  the  canon  law  it  was  familiar  to  European 
thought  even  before  the  study  of  the  Roman  texts  was 
revived. 

■  The  most  famous  theory  of  modern  politics,  that  of  the 
Original  or  Social  Compact,  did  not  become  conspicuous 
till  the  end  of  the  sixteenth  century  and  the  beginning  of 
the  seventeenth,  although  in  a  medieval  form  it  had  ap- 
peared as  far  back  as  the  eleventh  century.^  Its  introduc- 
tion into  modern  thought  is  due  to  the  German  Johannes 
■AlthusiuSj  the  Englishman  Richard  Hooker,  and  the  Dutch- 
rrian  Hugo  Grotius.  Their  position,  as  stated  by  Hooker 
in  the  Ecclesiastical  Polity,  was  that  there  are  two 
foundations  of  public  societies;  first,  natural  inclination; 
secondly,  "the  order  expressly  or  secretly  agreed  upon 
•touching  the  manner  of  their  union  in  living  together." 
This  view  of  the  origin  of  the  state  was  adopted  in  various 
forms  by  Hobbes,  Locke,  and  Blackstone,  but  its  most  fa- 
mous exponent  is  Rousseau,  who  carried  it  to  extremes 
undreamt  of  by  its  first  authors.  Its  significance  for  our 
present  purpose  is  that  it  clearly  seems  to  have  been  sug- 
gested by  those  passages  from  the  Roman  jurists  which  de- 
clare law  to  be  communis  rei  publicae  sponsio,  and  which 
describe  custom  having  the  force  of  law  as  tacita  civium 
convefiiio.-.'  For  if  law  could  be  regarded  as  the  product 
of  an  agreement  between  the  citizens  of  a  state,  it  needed 
but  a  short  step  to  find  in  a  similar  agreement  the, origin 

of  the  state  itself.  

There  can  thus  be  no  doubt  that,  at  least  down'  to^^the 

'  lUd.  p.  594.    Carlyle,  History  of  Medieval  Political  Theoryiv',  l!Oe.,ioiia  » 
^Carlyle,  op.  cit.  p.  62.  :','^  '''  '""O'-^woi* 

^Dig.  1,  3,  1,  and  1.  3,  35.  '     '     ''    ""'"'  * 
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period  of  the  French  Revolution,:  ^ihe  history  of  politicsy 
whether  in  theory  or  in  practice,  could  not  possibly  he  ulir 
derstood  without  some  knowledge  of  the  Roman  law  and 
its  efifect$.2i;f{  '-'•'  -^^^  d^f-''  '•>  lublncrft  f>v! 

bi£l   io  ibidw  iil-^n   ^lii   vohi%  v/on  5>y/   -lavooioM    ( .msdJ 

'  .iThat  I  Ecotnomics  rare  closely  connected  with  both  Politics 
■aridTliaw  his,;  sl^rikingly  illustrated  by;  the:  fact  that,  T,he 
Wealth  of  Nations  was  an  expansion  by  Adam  Smith  of 
one-third  of  a  course  of  lectures,  the  other  two-thirds  of 
-whichi-dcalt, ;  first,  with :  RuhliG :  Jurisprudence, ,  and  secoA41y , 
ai^ith  .  Domestic  La'V.^  Mr.  Ruskin  has  expounded  .  the 
Political  Economy  of  Art,  but  the  Political  Econorny  of 
Law  is  too  obvious  to  need  pointing  out.  Roman  also  has, 
.ho\Yever,' a  special  value  for  jUie .student  of,. Economic ;itiis- 
torv,  because  its  records  are  practically  his  only  source; of 
information  for  a  most  important  period.  Professor .  Ram- 
•  say  has  explained .  the  difficulty  i  of  investigating  soqi^l  and 
economic  facts  under  the  Empire.  "Historians,"  he  says, 
"are  so  occupied  with  the  great  events,  the  satirists  so  busy 
with  the  vices  of  upper-class  society,  the  moralists  with 
-abstract,  theorizing,  the  poets ;< wi th,  jOreek  mythology,  and 
with  the  maintenance  of  their  footing  in  the  atria  of  the 
rich. .  .that  they  have  neitlier  time  to  write  about  the  aims 
of  imperial  policy,  nOr  eyes  to  see  them."  "Hercy"  he  adds, 
''^we/nimst-trust  to  our  second  class  of  authoritieSj  the;  in- 
■sc'riptions  and  the  laws."?  lu  jii; 

No  reader  of  the  Digest  can  fail  to  hav^heen  strvick:  )With 
its  wonderful  collection  of  little  vignettes— pn^  might  al- 
'tnoat- say  snap-shots— illustrating   social   conditions   un^^r 
the  Empire.     We  catch  vivid  glimpses  there  of  capitalists, 
tenant-fanners,  artisans,  slaves,   freedmen,   and  even  chil- 


1  Cannan'a  edition  of  A.  SmltU's  Lect-uree  Qn  J,us.lii<;e,  Police,  ^c,  189C. 
="  Ramsay,  The  Church  wid  the  B»niU'n.Empirie,)V-y%^^M..i  A  ,0. 
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dren.  We  see  them  driving  up  the  Clivus  Capitolinus  or 
playing  ball,  as  well  as  buying  or  selling  or  making  their 
wills.  It  is  a  great  storehouse  of  social  data,  and  we  may 
be  thankful  that  the  tough  casing  of  the  law  has  preserved 
them.  Moreover  we  now  enjoy  the  light  which  of  late 
years  has  been  shed  on  them  by  archaeologists  and  epigraph- 
ists.  Facts  as  to  taxation,  administration,  imperial  and 
municipal  finance,  the  conduct  of  shipping  and  other  in- 
dustries, may  all  be  found  in  that  mine  which  Mommsen 
and  Marquardt  have  so  brilliantly  exploited/  But  the 
value  of  the  collection  to  the  economic  historian  may  per- 
haps best  be  illustrated  in  two  instances,  banking  and  the 
organization  of  labor. 

The  Digest  is  full  of  information  about  bankers  and 
banking.  It  has  been  pointed  out  that  the  Roman  Empire, 
especially  after  the  time  of  Caracalla,  suffered  from  lack 
of  means  for  accumulating  capital,  owing  to  the  scarcity 
of  bullion  and  the  insufficiency  of  banking  facilities.^ 
While  these  conditions  doubtless  existed,  and  it  is  certain 
that  the  credit  system  was  crude  and  primitive  compared 
with  that  of  the  present  day,  yet  we  can  see  in  the  Digest 
that  the  functions  of  the  Roman  argentarii  must  have  con- 
siderably relieved  the  strain  on  the  metallic  currency.  This 
was  partly  recognized  at  the  time,  for  the  banking  business 
is  expressly  stated  to  be  of  public  utility ;  and  since  the  re- 
cent excavation  of  the  Basilica  Aemilia  in  the  Forum,  where 
the  principal  banking-offices  were  situated,  and  the  marble 
pavement  of  which  is  still  strewn  with  remains  of  their 
coins,  we  know  that  in  Rome,  at  least,  the  state  provided 
well  for  their  comfort.  It  is  safe  to  infer,  from  the  silence 
of  the  Digest,  that  even  Its  compilers  in  the  sixth  century 
had  never  heard  of  negotiable  instruments  or  of  bills  pay- 


^  See  especially  Marquardt,  Rom.  Staatsverwaltung,  vol.  i,  pp.  165-268. 
2  Cunningham,  Essay  on  Western  Civilization,  p.  183. 
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able  to  bearer;  yet  the  bankers  of  the  Empire  did  many 
things  to  facihtate  commercial  transactions.  They  received 
money  on  deposit  in  the  modern  way,  the  sum  deposited 
becoming  a  debt  due  to  the  depositor,  and  they  made  pay- 
ments for  his  account  on  his  written  order.  They  could 
transact  for  a  client  all  sorts  of  sales,  collections,  invest- 
ments, and  other  business,  make  loans  on  his  behalf,  and 
issue  drafts  on  correspondents  in  other  cities.  When  Cicero 
sent  his  son  to  Athens,  he  provided  him  with  means  of 
drawing  money  when  he  got  there,  though  we  cannot  sup- 
pose that  he  gave  him  a  bill  of  exchange.  He  probably  got 
from  his  banker  an  order  on  some  Athenian  bank,  or  else 
bought  a  debt  payable  in  Athens.  Branch  banks  could  be 
managed  by  agents  or  by  slaves,  and  we  know  that  the 
banker  might  have  his  head  office  in  one  province  and  carry 
on  business  in  another.^  The  best  evidence,  perhaps,  of  the 
importance  and  variety  of  the  banker's  functions  appears 
in  the  elaborate  legal  rules  dealing  with  the  production  of 
his  books  and  the  statement  of  his  accounts,  and  filling 
many  paragraphs  in  the  Digest  and  Code.^ 

It  is  from  these  same  sources,  as  well  as  from  the  Theodo- 
sian  Code  and  from  a  great  array  of  inscriptions,  that  we  de- 
rive our  knowledge  of  the  Roman  workingman's  clubs  and 
trade-unions.  The  inscriptions  have  not  only  supplied 
many  details  not  found  in  the  books,  but  they  show  to  what 
an  extent  free  labor  flourished  all  over  the  Empire,  even 
in  competition  with  slavery.  Under  the  Republic  trade  as- 
sociations grew  strong  and  had  much  influence  in  politics, 
for  Cicero  constantly  mentions  them,  and  was  advised  by 
his  friends  to  bid  for  their  vote.  Indeed,  their  power  be- 
came so  great,  during  the  anarchical  times  of  the  later  Re- 
public, that  they  were  twice  suppressed  by  the  Senate  and 

'  Dt'r/.   2,   13,  4,    5.      See    Oulhard,    Les    Banquiera   d    Rome;    Deloume,    Les 
Manieura  d'aryent  d  Rome. 
"Diy.  2,  13;  Cod.  2,  1. 
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again  by  Julius  Caesar  and  Augustus.  These  last  prohibi- 
tions did  not,  however,  apply  to  associations  that  were  old 
established  or  legally  authorized.  While  we  have  not  full 
particulars  as  to  the  senatorial  and  imperial  legislation,  it 
seems  clear  that  besides  Religious  Clubs,  Burial  Societies, 
and  Poor  Men's  Benefit  Clubs,  the  law  recognized,  or  at 
least  tolerated,  a  great  many  workingmen's  societies  closely 
corresponding  to  the  trade-unions  of  the  present  day.^  Each 
trade  seems  to  have  had  its  own  association.  There  were 
separate  unions  of  carpenters,  masons  and  stonecutters,  of 
fishermen,  sailors,  boatmen  and  mule-drivers,  of  carriage- 
builders,  carpet-weavers  and  cutlers,  of  butchers,  poultry- 
dealers,  cooks,  laundrymen  and  tailors;  in  short,  we  find 
no  less  than  one  hundred  different  trades  in  w^hich  associa- 
tions appear  to  have  existed.^  There  is  no  evidence  of  fed- 
eration having  been  attempted  among  similar  unions  in  dif- 
ferent cities,  but  the  large  unions  had  local  subdivisions. 
Thus  the  building  carpenters  of  Rome  had  about  twelve 
hundred  members  divided  into  sixty  decuriae.  The  unions 
were  organized  on  the  principle  of  industrial  democracy, 
and  could  enact  any  by-laws  not  conflicting  with  the  general 
law.  Their  revenues  were  considerable,  as  evidenced  by  the 
way  in  which  they  spent  them  and  by  the  fact  that  their 
meeting-halls  {scholae)  were  substantial,  even  sumptuous, 
buildings.  We  cannot  tell  whether  they  ever  aimed  at  limi- 
tation of  apprentices,  trade  monopol}^  or  the  enforcement 
of  a  minimum  wage  or  of  the  "union  shop,"  but  there  can 
be  no  doubt  fnat  their  object  was  then,  as  it  is  now,  to 
strengthen  the  position  of  the  workingman  and  to  enable 
him  in  various  ways  to  improve  his  condition.  Thus  a  law- 
suit was  carried  on  by  the  Roman  laundrymen  against  the 
imperial  fisc  for  the  possession  of  a  valuable  plot  of  land, 

iThe  most  complete  discussion  of  this  subject  is  that  of  Waltzing,  Etude  hist, 
eur  les  Corporations  Professionnelles,  Brussels,   1895. 
»See  list  In  Waltzing,  vol.  ii,  p.   148. 
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and  the  laundrymen  were  victorious  after  eighteen  years 
of  litigation/  As  to  strikes  we  have  few  particulars,  and 
though  we  know  they  occurred,  we  cannot  tell  what  were 
their  effects.  If  they  tended  to  disturb  the  peace,  they  were 
no  doubt  sternly  suppressed  by  the  Roman  magistrates,  as 
happened  in  one  strike  of  which  an  account  has  been  pre- 
served.^ But  of  all  the  vicissitudes  of  the  Roman  unions 
the  most  fully  described  and  the  most  interesting  is  that 
socialistic  system  of  state  control  depicted  in  the  Theodosian 
Code,  under  which  they  passed  in  the  fourth  century. 
Under  this  system  every  artisan  was  compelled  to  enlist 
in  the  union  of  his  trade,  and  each  union  became  virtually  a 
branch  of  the  state's  administrative  machinery.  For  facts 
such  as  these  the  economic  historian  is  indebted  partly  to 
the  archaeologist,  but  chiefly  to  the  civil  lawyer. 

IV 

To  any  student  of  the  early  history  of  Roman  law,  its 
connection  with  the  history  of  Religion  must  be  evident. 
We  cannot  tell  exactly  what  form  of  punishment  is  referred 
to  in  the  words  saccr  esto  of  the  laws  of  the  Kings  and  the 
Twelve  Tables,  but  it  must  have  been  of  a  religious  char- 
acter, and  there  can  be  little  doubt  that  the  earliest  sanction 
of  contract  was  the  displeasure  of  the  gods.  Sponsio,  sac- 
ramentum,  iusiurandum  all  had  a  religious  origin,  and  the 
last  of  these  remained  to  the  very  end  religious  in  form. 
Even  as  late  as  the  time  of  Justinian,  when  there  were  so 
many  different  ways  in  which  contracts  could  be  made,  it  is 
astonishing  to  see  how  much  the  oath  was  still  resorted  to 
as  a  mode  of  making  a  binding  promise.  Its  original  sanc- 
tion doubtless  was  that  the  perjurer  became  exsecratiis, 
cut  off  from  the  sacred  rites  of  his  family,  but  by  Justinian's 

i/Md.  vol.  1,  188. 
nitid.  VOL  I,  p.  192. 
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time  the  breach  of  an  oath  gave  to  the  promisee  an  ordinary 
civil  right  of  action/ 

Again  it  is  well  known  that,  just  as  the  ethical  ideals  of 
the  Stoic  philosophy  affected  the  development  of  Roman 
law  in  the  first,  second  and  third  centuries,  so  the  religious 
ideals  of  Christianity  exerted  an  even  greater  influence  upon 
it  from  the  fourth  century  to  the  sixth.  This  meant  on  the 
whole  an  improvement  of  the  law  in  the  direction  of  in- 
creased humanity  and  equality,  except  in  the  law  of  per- 
sons. There  we  find,  in  the  disabilities  attached  to  Jews, 
pagans,  and  heretics,  differences  based  on  religion  making 
their  appearance  for  the  first  time  in  Roman  law.  On  the 
other  hand,  by  bettering  the  condition  of  slaves  and  of 
women,  by  mitigating  the  patria  potestas,  and  by  the  grad- 
ual abolition  of  the  rights  of  agnates  which  culminated  in 
the  famous  one  hundred  and  eighteenth  Novel  of  Justinian, 
the  Christian  leaven  worked  with  salutary  effect.^ 

Still  more  interesting,  however,  and  more  far-reaching 
was  the  converse  process,  the  modification  wrought  by  the 
legal  atmosphere  of  Rome  in  the  religious  rites  and  doc- 
trines of  Christianity.  So  far  as  I  know,  this  subject  has 
never  yet  received  adequate  treatment,  which  is  the  more 
strange  because  Sir  H.  Maine  long  ago  drew  attention  to 
it  in  a  famous  passage.^  But  the  field  is  an  immense  one, 
and  a  few  points  only  can  here  be  mentioned.  As  to  ritual, 
it  is  scarcely  necessary  to  recall  the  fact  that  the  solemn 
questions  put  to  the  man  and  woman  in  the  marriage  serv- 
ice and  to  the  sponsors  in  the  baptismal  service,  which  still 
survive  in  the  English  Book  of  Common  Prayer,  were 
framed  in  the  contractual  form  peculiar  to  Roman  law. 
Richard  Hooker,  to  whom  the  use  for  such  a  purpose  of 

iDifir.  13,  5,  25,  1. 

2  Troplong,   Influence  du   Christianisme   sur   le   Droit   Civil.     Lea,  Studies  in 
Church  History.     Osborn,  Classical  Heritage  of  the  Middle  Ages. 
^Ancient  Law   (11th  ed.),  p.  357. 
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this  Roman  form  seemed  quite  natural  and  proper,  explains 
to  the  English  reader  how  the  Roman  .verbal  contract  was 
made,  and  quaintly  adds :  "Is  it  toyish  that  the  Church 
exacteth  an  irrevocable  promise  of  obedience  by  way  oi  a 
solemn  stipulation  ?"^ 

In  the  development  of  Christian  doctrine  there  appears 
a  tendency  similar  to  that  which  Matthew  Arnold  described 
in  Literature  and  Dogma.  Legal  phrases  and  conceptions 
derived  from  Roman  law,  which  were  at  first  used  meta- 
phorically or  by  way  of  illustration,  came  by  degrees  to  be 
used  literally  as  dogmatic  definitions.  Thus  the  relation 
of  God  to  man,  from  being  viewed  as  a  moral  one  based 
upon  love  and  duty,  came  to  be  regarded  in  a  strictly  legal 
light. 

It  has  often  been  pointed  out  that  St.  Paul,  as  befitted 
a  Roman  citizen,  was  fond  of  using  metaphors  drawn  from 
the  law  of  the  Empire.  As  has  been  well  said  by  a  distin- 
guished clergyman,  "he  construed  Christ  in  mixed  terms 
of  Hebrew  sacrifice  and  Roman  law."^  St.  Paul  uses  the 
ceremony  of  adoption,  the  Roman  conception  of  heirship, 
the  Roman  form  of  guardianship,  the  sealing  of  the  prae- 
torian will,  in  order  to  illustrate  various  aspects  of  God's 
dealings  with  man.^  But  he  uses  them  as  illustrations,  not 
as  clear-cut  definitions.  So  also,  when  he  speaks  of  the 
death  of  Christ  as  a  ransoming  or  redemption  of  man  from 
sin,  he  does  so  by  way  of  showing  in  an  eloquent  figure 
of  speech  how  man  has  been  affected  by  Christ's  influence 
and  example,  rather  than  as  defining  a  legal  function  per- 
formed by  Christ. 

When  we  pass  to  the  works  of  Augustine,  Ambrose, 
Origen,  Athanasius,  and  other  Fathers  of  the  Church,  we 
find  the  idea  of  Christ's  work  for  man  beginning  to  harden 

1  Ecclesiastical  Polity,  5th  book,  sect.  64. 

'  McConnell,  Christ,  p.  54. 

•  Ball,  St.  Paul  and  the  Roman  Law. 
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into  that  of  the  performance  by  Him  of  a  legal  service.* 
This  was  regarded  as  one  of  two  legal  transactions;  either 
(1)  as  satisf actio,  paying  off  the  debt  which  man,  an  in- 
solvent debtor,  was  himself  unable  to  pay,  and  canceling 
the  chirograph  made  by  man;  or  (2)  as  rcdcmptio,  buying 
man  back  from  the  slavery  in  which  Satan  held  him.  But 
for  theological  purposes  these  two  different  aspects  of  the 
Atonement  were  treated  as  one  and  the  same. 

Pelagius  and  St.  Augustine  in  the  fifth  century  had  a 
famous  controversy  over  the  effects  of  Christ's  sacrifice, 
and  so  had  Abelard  and  St.  Bernard  seven  centuries  later. 
In  both  cases  the  orthodox  doctrine  prevailed,  that  men 
could  not  become  partakers  of  the  Kingdom  of  Heaven 
unless  their  debts  were  wiped  out  through  the  satisfaction 
offered  by  Christ.^ 

St.  Anselm  of  Canterbury,  who  had  studied  the  civil  law, 
and  who  lived  just  at  the  time  of  the  great  legal  revival; 
seems  to  have  been  the  first  great  Christian  writer  who 
elaborated  the  dogma  that,  as  part  of  a  scheme  ordained 
from  all  eternity  whereby  God's  justice  should  be  satisfied 
and  man's  sin  pardoned,  God  had  become  man  in  order  to 
satisfy  by  His  death  a  debt  which  the  human  race  had 
heaped  up,  but  could  not  pay.  This  strictly  legal  view  was 
elaborated  by  the  Thomists  and  Scotists  in  their  disputes 
over  satisfactio  supcrabundans  and  satisfacfio  gratuita,  and 
at  the  Reformation  it  was  appropriated  by  the  Reformers,/ 
who  quite  logically  insisted  upon  it  as  a  strong  argument  ' 
against  the  Papal  system  of  penance  and  indulgences.  Luther 
said  "by  none  other  sacrifice  or  offering  could  God's 
fierce  anger  be  appeased  but  by  the  precious  blood  of  the 
Son  of  God" ;  and  the  poet  of  Puritanism  has  stated  its 
doctrine  in  the  gloomy  lines : 

1  See  extracts  from  the  Fathers  in  Bibliotheca  Sacra,  vol.  36,  p.  441. 

2  Voss,  Hist.  Pelagian,  lib.  7,  1,  thesis  3,  and  his  Responsio  ad  Judicium  Ra- 
venspergii,  cap.  3. 
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"Die  he  or  justice  must;  unless  for  him 
Some  other  able,  and  as  willing,  pay 
The  rigid  satisfaction;  death  for  death." 

To  what  legal  extremes  this  theory  of  atonement  was 
carried  at  the  Reformation  is  nowhere  better  shown  than 
in  the  Defence  of  the  Catholic  Faith  which  Grotius  wrote 
against  Socinus/  Socinus  had  argued  that  where  there 
was  satisfaction  of  a  debt  there  could  be  no  need  for  any 
remission  of  that  debt  by  God.  Grotius  answered  him  with 
citations  from  the  Digest.  He  admitted  that  Socinus's  con- 
tention would  have  been  true  if  the  legal  service  performed 
by  Christ  had  been  acccptilatio,  novatio,  or  ddegatio.  But 
inasmuch  as  that  service  was  in  law  quite  a  different  trans- 
action, and  since  the  obligation  incurred  by  man  had  not 
been  canceled  by  Christ,  but  merely  suspended  through 
the  working  of  satisfactio,  Grotius  argued  that  there  was 
still  room  for  the  exercise  of  God's  mercy  in  completely 
doing  away  with  man's  liability.^ 

It  would  be  interesting  to  trace  the  whole  history  of  this 
famous  dogma,  perhaps  the  strongest  though  by  no  means 
the  only  instance  of  legal  influence  on  Christian  religious 
thought;  but  in  so  short  a  sketch  details  must  needs  be 
omitted.  The  doctrine  figured  conspicuously  in  the  teach- 
ing of  Wesley,  whose  constant  cry  was :  "Plead  thou  singly 
the  blood  of  the  Covenant,  the  ransom  paid  for  thy  proud 
stubborn  soul,"  and  through  him  it  has  played  a  great  part 
in  modern  Protestantism.  While  it  may  be  true,  in  the 
recent  words  of  an  English  clergyman,  that  "theories  of 
atonement  are  now  either  rejected  or  in  process  of  being 
rejected,"^  St.  Anselm's  legal  doctrine  still  numbers  many 
adherents. 


1  Socinus,  De  Christo  Servatore,  pars.  3,  cap.  1-6. 

'OrotlUB,  Def.  Fidei  Cath.  cap.  6. 

■  Canon  Henson,  Value  of  the  Bible,  p.  279. 
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The  history  of  Roman  law  is  clearly  connected  with  that 
of  Literature,  yet  it  can  scarcely  be  shown  that  either  has 
had  much  share  in  actually  moulding  the  other.  It  can  of 
course  be  maintained  that  the  high  development  of  Roman 
law  and  the  fascination  which  it  exercised  on  the  best 
Roman  intellect  during  the  zenith  of  the  Empire  are  mainly 
accountable  for  the  differences  between  Greek  and  Roman 
literature,  particularly  for  the  poverty  of  the  latter  in  philo- 
sophical writings.  But  except  for  that  general  effect  the 
relation  between  law  and  literature  at  Rome  is  on  the  whole 
one  of  interpenetration,  rather  than  of  direct  action  and 
reaction.  We  can  interpret  each  by  the  help  of  the  other, 
but  we  cannot,  at  least  in  secular  literature,  establish  any 
filiation  between  them.  The  technical  phrases  used  by 
Horace  or  Juvenal  bring  out  the  legal  element  in  literature, 
just  as  the  polished  style  of  Labeo  or  Gains  illustrates  the 
literary  element  in  law.  But  Horace  cannot  be  connected 
with  the  controversies  of  the  Sabinian  and  Proculian 
Schools,  nor  can  we  trace  Juvenal's  remark.  Res  Hsci  est, 
ubicunque  natat,^  to  the  inspiration  of  any  particular  jurist. 
No  literature  can  be  fundamentally  understood  without  un- 
derstanding the  laws  of  the  country  that  produced  it,  and 
this  is  particularly  true  of  Rome,  because  law  was  her  chief 
intellectual  pursuit.  On  the  other  hand,  the  writings  of 
the  Roman  jurisconsults,  being  couched  in  a  style  of  ex- 
traordinary elegance  and  precision,  are  not  only  entitled 
to  claim  that  literary  taste  is  requisite  for  their  apprecia- 
tion ;  they  represent  in  themselves  a  distinct  branch  of  liter- 
ature, a  branch  in  which  they  have  probably  never  been 
excelled. 

The  fact  that  law  and  literature  can  be  interwoven  is 

^Sat.  4,  55. 
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proved  in  Aristophanes  and  the  Attic  orators,  as  well  as 
in  many  more  modern  instances,  but  no  better  examples 
can  be  found  than  in  Latin  literature.  Several  of  Cicero's 
orations  would  be  hopelessly  puzzling  if  it  were  not  for  our 
knowledge  of  Roman  law,  just  as  the  Fasti  of  Ovid  would 
be  full  of  difficulty  unless  we  knew  something  about  Roman 
religion.  The  same  may  be  said  of  many  passages  in  the 
plays  of  Terence  and  particularly  of  Plautus.  Volumes 
have  been  written,  especially  in  recent  years,  to  explain  how 
the  law  serves  to  elucidate  those  passages,  and  how  they 
serve  even  to  better  purpose  in  elucidating  the  law.  For  just 
as  the  Fasti  throw  more  light  on  Roman  religion  and  topog- 
raphy than  we  receive  from  the  historians  of  Ovid's  age,  so 
it  is  certain  that  we  derive  more  knowledge  of  the  early 
history  of  Roman  law  from  information  incidentally  con- 
veyed by  literary  men  like  Livy,  Cicero,  and  Plautus  than 
we  do  from  facts  intentionally  imparted  by  scholars  like 
Varro.  For  any  acquaintance  with  early  law  Latin  litera- 
ture is  indeed  indispensable.  And  in  later  times,  as  we 
noted  above,  Roman  law  becomes  in  turn  absolutely  es- 
sential for  the  proper  understanding  of  religious  literature. 

VI 

The  intimate  connection  between  the  history  of  Roman 
law  and  that  of  Language  seems  scarcely  to  need  pointing 
out,  when  our  every-day  speech  is  constantly  and  openly 
confessing  its  many  obligations  to  that  law.  This  very 
word  obligation,  borrowed  from  a  "vocable  of  art"  devised 
by  the  Roman  jurists,  is  a  word  the  history  of  which  is 
impossible  to  trace  till  we  go  back  and  discover  how  they 
formed  it  and  in  what  sense  they  used  it.  The  same  is 
true  of  nouns  such  as  person,  privilege,  prejudice,  occupa- 
tion, exception,  sequestration,  confusion ;  of  adjectives  such 
as  peremptory,  mandatory,  specific;  and  of  verbs  such  as 
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adopt,  redeem,  emancipate.  All  these  are  derived  from 
technical  terms  familiar  to  the  Roman  jurists,  yet  their 
meaning  has  undergone  such  change  in  the  course  of  ages 
that  their  legal  origin  is  quite  forgotten.  A  long  list  of 
similar  words  in  our  modern  vocabularies  could  be  made 
by  simply  working  through  an  English,  French,  or  even 
German  dictionary.  Some  terms,  again,  such  as  usufruct, 
plebiscite,  manumission,  servitude,  have  passed  from  Roman 
into  modern  terminology  without  material  change  in  their 
original  sense;  while  other  nouns,  such  as  solidarity,  have 
been  taken,  not  from  legal  nouns,  but  from  technical  ad- 
jectives. 

Not  only  must  we  seek  in  Roman  law  the  parents  of 
many  of  our  words;  there  are  some  also  of  which  the 
genealogy  can  be  traced  through  many  gradations  of  mean- 
ing even  in  the  hands  of  Roman  lawyers.  For  instance, 
their  word  humanitas  signifies  in  different  passages:  (1) 
human  nature,  (2)  sensibility,  (3)  kindness,  (4)  compas- 
sion ;  while  pic  fas  denotes  in  different  legal  texts :  (1)  sense 
of  duty  based  on  family  ties,  (2)  conscientiousness  shown 
by  an  employee,  (3)  the  feeling  expected  from  a  Christian 
toward  his  church  and  its  members.  Nor  does  this  enumer- 
ation by  any  means  exhaust  all  the  shades  of  meaning  given 
by  Roman  lawyers  to  those  two  words.^ 

It  should  also  be  remembered  that  among  the  most  im- 
portant contributions  to  the  history  of  Roman  law  are  the 
curious  details  and  the  citations  from  ancient  texts  which  * 
have  been  preserved  by  Roman  students  of  the  science  of 
language,  such  as  Varro  and  Festus.  They  alone  have 
saved  from  oblivion,  as  one  may  see  fully  set  forth  in  the 
pages  of  Bruns,  much  antiquarian  lore  invaluable  to  the 
legal  historian.  Even  the  best  Roman  lawyers  were  also 
dabblers  in  philology,  as  we  can  see  from  the  derivations 


1  Kruger,  Z.  der  Sav.  Stift.  fur  RG,  vol.  19,  1888,  p.  6. 
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of  legal  terms  which  Gaius  and  others  have  handed  down 
to  us.  Though  their  efforts  in  this  hne  savor  of  the  famous 
derivation  of  Erie  Canal  from  Eridanus,  they  are  valuable 
as  showing  their  authors'  point  of  view.  Nor  does  this 
comprehend  all  the  services  of  the  philologist  to  legal  his- 
tory. For  in  comparative  jurisprudence  it  has  been  shown, 
as  for  instance  by  the  present  Regius  Professor  of  Civil 
Law  in  the  University  of  Cambridge,  that  by  tracing  the 
etymology  and  analyzing  the  use  of  words  like  fas,  ins,  lex, 
and  their  Greek  and  Teutonic  equivalents,  much  historic 
light  can  be  thrown  on  the  earliest  conceptions  of  law  as 
unconsciously  defined  in  language.^ 

Thus  by  investigating  etymologies,  by  tracing  obsolete 
or  obscure  shades  of  meaning,  and  by  the  preservation  of 
rare  antiquities,  linguistic  scholars  both  ancient  and  modern 
have  greatly  helped  the  legal  historian.  The  civil  lawyer 
has  on  his  part  supplied  to  the  student  of  language  an  im- 
mense mass  of  material  of  well-authenticated  date  and 
authorship,  filled  with  terms  from  which  have  directly 
descended  many  of  the  words  now  used  not  only  by  the 
Latin  but  also  by  the  Teutonic  race. 

VII 

There  are  two  main  facts  connecting  the  history  of  Law 
and  that  of  Art  in  any  given  place.  The  first  is  that  times 
of  great  legal  activity  or  legal  reform  almost  always  coin- 
cide with  periods  of  flourishing  art.  This  may  doubtless 
be  accounted  for  by  the  fact  that  law  and  art  are  expres- 
sions of  the  same  human  intellect,  and  when  that  intellect 
is  roused  to  energetic  action  in  one  form,  it  usually  is  so 
in  others  also.  The  second  point  is  that  architecture,  sculp- 
ture, and  painting  must  inevitably  treat  in  some  measure 
of  subjects  connected  with  the  law  of  their  country.     Any 


1  Clark,  Practical  Jurisprudence,  part  I,  chaps.  1-6. 
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one  of  those  arts  may  convey  legal  allusions,  just  as  it  may 
suggest  religious  or  political  ideas,  and  in  order  to  under- 
stand those  allusions  we  have  to  know  something  about 
law,  politics,  or  religion,  as  the  case  may  be.  Both  points 
can  be  well  illustrated  from  the  history  of  Roman  law. 

In  the  first  place,  there  can  be  no  doubt  that  the  most 
glorious  epoch  in  that  history,  beginning  with  the  jurists 
of  the  Augustan  age  and  ending  with  those  under  the 
Antonines,  Septimius  Severus,  and  Caracalla,  was  also  the 
golden  age  of  Roman  architecture  and  sculpture.  For  the 
art  of  the  Augustan  period  it  is  enough  to  cite  that  won- 
derful Ara  Pads,  whose  fragments  are  scattered  among 
several  European  museums,  and  the  remains  of  which  are 
now  being  unearthed  under  a  Roman  palace.  And  the 
second  of  those  two  great  centuries  was,  so  far  as  we  are 
able  to  judge,  the  period  of  culminating  splendor  both  in 
law  and  in  art.  Trajan  and  Hadrian,  so  great  as  legisla- 
tors, have  each  left  us  one  of  the  magnificent  monuments 
of  antiquity,  a  sculptured  column  in  the  one  case,  and  a 
colossal  tomb  in  the  other.  The  memory  of  Marcus  Aure- 
lius,  in  whose  day  Roman  society  was  so  intensely  civilized 
and  modern,  has  been  preserved  for  us  not  only  by  the  Code 
and  Digest,  but  by  famous  Roman  works  of  art  both  in 
bronze  and  in  marble.  To  Septimius  Severus  we  owe  a 
splendid  arch,  to  Caracalla  the  remains  of  still  more  splen- 
did public  baths;  and  it  should  be  remembered  that  Julia 
Domna,  the  wife  of  the  former  and  the  mother  of  the 
latter  emperor,  brought  together  in  her  brilliant  salon,  not 
only  the  best  philosophers,  orators,  scholars,  poets,  and 
artists  that  the  world  could  then  produce,  but  also  the  great- 
est of  Roman  jurists,  Paulus,  Ulpian,  and  Papinian.^  By 
the  time  of  Constantine  we  note  a  decline  in  artistic  no  less 
than  in  legal  achievement.     Again,  when  legal  activity  re- 

*  Rfiville,  La  Reltgi07i  d  Rome  sous  les  Severes,  p.  201. 
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vives  under  Justinian  the  codifier  and  reformer,  we  have 
his  superb  and  well-preserved  architecture  at  Ravenna  and 
Constantinople  to  set  beside  his  even  more  enduring  legal 
monuments.  After  him  both  art  and  law  fall  into  a  kind 
of  lethargy,  until  again,  and  surely  not  by  accident,  the 
legal  revival  during  the  twelfth,  thirteenth,  and  fourteenth 
centuries  takes  place  in  the  same  wonderful  period  which 
produced  the  early  Italian  artists.  And  once  again  a  second 
renewal  of  interest  in  the  study  of  Roman  law,  with  which 
the  great  Cujas  is  identified,  coincides  with  the  revival  of 
classic  art  in  the  Renaissance.  There  seems,  in  short,  to 
have  been  a  sort  of  tidal  movement  in  the  European  mind, 
by  which  the  history  of  art  and  that  of  law  have  equally 
been  affected. 

When  we  come  to  consider  the  legal  allusions  in  art, 
for  the  understanding  of  which  a  knowledge  of  legal  his- 
tory is  requisite,  we  stand  on  ground  less  easy  to  survey. 
For  here  we  find  nothing  but  isolated  details,  each  of  which 
has  to  be  separately  examined.  A  knowledge  of  legal  his- 
tory is  sometimes  useful  in  clearing  up  a  question  of  an- 
cient architecture.  Thus  the  basilica  found  in  Domitian's 
palace  on  the  Palatine  could  not  be  appreciated  unless  we 
knew  the  Emperor's  legal  position  as  final  court  of  appeal. 
Similarly,  the  churches  built  in  the  catacombs  could  not  be 
understood  unless  we  knew  that  the  law  forbade  burial 
inside  Rome,  while  it  also  protected  all  resting-places  of  the 
dead,  and  that  it  thus  quite  unintentionally  pointed  out  the 
catacombs  as  excellent  sanctuaries  for  a  persecuted  sect. 
Sometimes  the  history  of  Roman  law  may  help  us  to  under- 
stand sculpture.  In  Bologna,  Padua,  and  even  Siena  we 
find  wonderful  semi-regal  tombs  erected  to  the  memory  of 
thirteenth  or  fourteenth  century  jurists.  They  stand  in  a 
public  place  covered  with  splendid  canopies  of  stor'i,  or 
they  rest  aga',ist  the  wall  of  a  church,  each  decorated  with 
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a  marble  bas-relief  which  represents  the  great  scholar  sit- 
ting, book  in  hand,  giving  a  lecture  to  his  class  of  pupils. 
These  beautiful  monuments  would  mean  but  little  to  us, 
unless  we  knew  from  legal  history  how  great  was  the 
fame  in  his  own  day  of  an  Accursius  or  a  Bartolommeo  di 
Saliceto,  and  how  the  revival  of  civil  law  in  Italy  produced 
a  long  succession  of  such  teachers,  whose  labors  brought 
not  only  renown  but  wealth  to  the  cities  where  they  taught. 

For  understanding  the  work  of  painters  some  knowledge 
of  this  sort  is  even  more  needful.  In  the  great  Florentine 
chapter-house  of  Santa  Maria  Novella,  which  Ruskin  has 
so  elaborately  described,  there  is  a  fresco  depicting  the 
seven  divine  sciences  personified  by  as  many  female  figures. 
Beneath  the  figure  which  represents  the  science  of  Civil 
Law  sits  the  Emperor  Justinian.  She  carries  a  sword  and 
a  globe,  while  he  holds  in  his  hands  the  Institutes.  No  one 
could  appreciate  the  point  of  this  personification  unless  he 
knew  the  position  of  Roman  law  in  medieval  Italy  and  the 
reverence  with  which  Justinian  was  regarded,  a  reverence 
to  which  Dante  in  his  Paradiso  has  borne  witness.  Again 
in  the  Sala  della  Segnatura  in  the  Vatican,  we  find,  among 
frescoes  representing  religious  scenes,  such  as  that  of  Moses 
giving  the  Tables  of  the  Law,  a  great  fresco  by  Pierino  del 
Vaga  which  sets  forth  the  delivery  of  the  Code  by  Jus- 
tinian to  Tribonian.  This  is  matched  by  another  fresco 
which  depicts  Pope  Gregory  handing  down  the  Decretals. 
To  understand  these  subjects  we  must  know  something  of 
the  causes  which  led  men  to  regard  the  civil  and  canon 
laws  as  the  very  foundation-stones  of  justice. 

In  other  cases  we  find  inscriptions  to  interpret.  For  in- 
stance, in  the  Sala  della  Segnatura  Raphael  has  written 
Rerum  divinarum  notitia  over  the  head  of  his  Theology, 
and  Ins  srmm  iinicuiquc  tribuens  over  the  head  of  his  Jus- 
tice, thus  quoting  directly  from  Ulpian  and  the  Institutes. 
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Similarly  Ambrogio  Lorenzetti,  in  his  great  fresco  of  the 
Sienese  Council  Chamber,  places  two  angels  labeled  Distri- 
butiva  and  Commutativa  above  his  female  figure  personify- 
ing Justice,  and  thus  refers  to  St.  Thomas  Aquinas  and 
Aristotle.  Here  we  need  Roman  Law  to  explain  the  one 
inscription  and  Philosophy  to  explain  the  other,  just  as 
for  the  great  mosaic  of  the  Lateran  Triclinium  the  history 
of  Politics  can  alone  furnish  an  adequate  commentary.^ 

After  this  brief  and  most  imperfect  survey  of  the  rela- 
tions existing  between  Roman  law  and  other  sciences  we 
may  perhaps  ask  ourselves  why  it  is  that  we  find  its  remains 
and  trace  its  influence  in  so  many  different  quarters.  To 
this  question  a  reply  is  furnished  by  two  historical  facts. 

First,  the  vitality  of  the  Roman  Empire  was  such  that  it 
lasted  actually  for  a  thousand  years  in  the  East,  and  theo- 
retically much  longer  still  in  the  West  of  Europe.  Sec- 
ondly, the  law  created  by  it,  being  a  purely  intellectual 
product,  was  even  more  lasting  than  the  Empire  itself;  so 
that  the  barbarians,  who  destroyed  the  outward  and  visible 
signs  of  the  Roman  power,  were  themselves  subjugated 
by  its  inward  and  spiritual  grace.  Inasmuch,  then,  as 
Roman  law  was  the  most  durable  material  in  that  vast 
imperial  edifice  the  ruins  of  which  so  long  overshadowed 
Europe,  we  can  well  understand  that  its  fragments  should 
be  incorporated  into  almost  all  the  lesser  structures  which 
have  since  been  reared  by  the  mind  of  Western  peoples. 


1  Bryce,  Holy  Roman  Empire  (8th  ed.)  p.  117. 
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I.  Introduction 

The  term  "jurisprudence"  has  been  used  with  so  many 
meanings  and  each  meaning  is  so  vague,  that  it  is  necessary 
at  the  outset  of  any  discussion  of  it  to  Hmit  in  some  way 
the  meaning  intended  to  be  put  upon  it.  By  jurisprudence, 
as  used  in  the  programme  of  this  Congress,  I  understand 
to  be  meant  the  whole  body  of  law  of  the  European  and 
American  nations,  regarded  as  a  philosophical  system  or 
systems ;  in  short,  the  science  of  justice,  as  practiced  in 
civilized  nations.  My  own  topic,  therefore,  is  to  describe 
the  changes  in  the  law  or  in  the  understanding  of  law  in 
the  civilized  world  during  the  past  century. 

So  broad  a  subject  cannot,  of  course,  be  treated  ex- 
haustively nor  can  any  part  of  it  be  examined  in  detail. 
My  effort  will  be  merely  to  suggest,  in  case  of  a  few 
branches  of  law  where  the  changes  seem  to  be  typical,  the 
course  and  reason  of  the  changes. 

II.  General  Description  of  the  Amount  of  Change 

If  we  corrnare  the  condition  of  the  law  at  the  beginning 
of  the  century  with  its  present  condition,   we  shall  gain 
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some  idea  of  the  amount  of  change  in  the  law  itself  and 
its  administration.     In  England  conservatism  and  privilege 
and  the  dread  inspired  in  the  heart  of  the  people  by  the 
excesses  of  the  French  Revolution  conspired  to  retain  in 
the  law  the  medieval  subtleties  and  crudities,  though  the 
reason  of  them  had  been  forgotten  and  the  true  applica- 
tion of  them  often  mistaken.     The  criminal  law  was  ad- 
ministered with   ferocity  tempered  by   ignorance;  all   the 
anomalies  and  mistakes  which  have  disfigured  its  logical 
perfection  are  traceable  to  the  period  just  before  the  be- 
ginning of  the  last  century.     Criminal  procedure  was  still 
crude  and  cruel.     The  accused  could  neither  testify  nor 
be  assisted  by  counsel ;  death  was  the  legal,  a  small  fine  or  at 
most  transportation  the  actual,  punishment  for  most  seri- 
ous offenses.     The  amount  of  crime  in  proportion  to  the 
population  was  enormously  greater  than  now;  there  were 
no  preventive  measures,  no  police,  not  even  street  lights. 
The  law  of  torts  occupied  almost  as  small  a  place  as  it  did 
in  the  proposed  codes;  the  law  of  contracts  was  so  un- 
formed that  it  was  not  certain  whether  Lord  Mansfield's 
doctrine  that  a  written  commercial  agreement  needed  no 
consideration  would  prevail  or  not.     Business  corporations 
were  hardly  known ;  almost  the  whole  field  of  equity  was 
hidden  by  a  portentous  cloud.     Lord  Eldon  had  just  be- 
come chancellor.    What  the  law  of  England  was,  such  with 
little  difference   was   the  law    of   our   own   country.      Its 
application  to   the  complex  life   of   the   present   was   not 
dreamed  of ;  and  it  must  be  greatly  changed  before  it  could 
be  adapted  to  the  needs  of  the  present.     Yet  to  say  of  it, 
as  did  Bentham,  that  it  was  rotten  to  the  core  and  incap- 
able of  amendment,  was  grotesquely  incorrect;  to  say  as 
one  of  his  latest  disciples  did  that  it  was  the  laughing-stock 
of  the  Continental  nations  is  strangely  to  misread  history.   In 
1803,  with  all  its  imperfections  and  crudities,  it  was  proba- 


JVSTINIAN  IN  COUNCIL 

Photogravure  from  the  Painting  by  Jean  Joseph  Benjamin- Constant. 

This  famous  painting  was  originally  exhibited  in  the  Paris  Salon  of  1888,  and 
was  presented  in  1890  by  G.  Mannheimer  to  the  Metropolitan  Museum  of  Art  in 
;New  York.  Justinian,  surnamed  the  Great,  was  the  last  Emperor  of  Constantinople, 
who  in  the  sixth  centurv,  by  his  dominion  over  the  whole  of  Italy,  reunited  in  some 
measure  the  ancient  Empire  of  the  Caesars.  The  glory  of  his  reign  is  the  famous 
digest  of  Roman  law,  known  to  fame  as  the  Justinian  Code.  The  scene  depicted  in 
Benjamin-Constant's  painting  is  a  slave  reading  before  Justinian  and  his  Cabinet 
some  portion  of  this  celebrated  code. 
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bly  the  most  just  and  humane  system  of  law  under  which 
human  beings  were  then  hving. 

On  the  Continent,  feudal  rights  characterized  civil  law; 
torture  was  the  basis  of  the  administration  of  criminal  law. 
And  in  no  country  of  any  size  had  the  people  yet  obtained 
what  had  been  given  to  Englishmen  by  their  greatest  king 
more  than  six  hundred  years  before, — a  common  law.  Each 
province  throughout  southern  and  western  Europe  had  its 
custom,  each  land-owner  his  own  jurisdiction.  The  rigor 
of  the  criminal  law  had  been  somewhat  modified  in  France 
by  the  legislation  of  the  Revolution,  and  just  at  the  begin- 
ning of  our  century  the  Civil  Code,  first  of  the  French 
codes,  was  adopted.  These  codes,  temporarily  or  perma- 
nently impressed  on  a  large  part  of  Europe  outside  of 
France,  constituted  the  beginning  of  modern  legislative 
reform. 

III.  General  Direction  of  Change 

The  spirit  of  the  time  molds  and  shapes  its  law,  as  it 
molds  and  shapes  its  manner  of  thought  and  the  whole  cur- 
rent of  its  life.  For  law  is  the  effort  of  a  people  to  ex- 
press its  idea  of  right ;  and  while  right  itself  cannot  change, 
man's  conception  of  right  changes  from  age  to  age,  as  his 
knowledge  grows.  The  spirit  of  the  age,  therefore,  af- 
fecting as  it  must  man's  conception  of  right,  affects  the 
growth  both  of  the  common  law  and  of  the  statute  law.  But 
the  progress  toward  ideal  right  is  not  along  a  straight 
line.  Tlie  storms  of  ignorance  and  passion  blow  strong 
against  it;  and  the  ship  of  progress  must  beat  against  the 
wind.  Each  successive  tack  brings  us  nearer  the  ideal ; 
yet  each  seems  a  more  or  less  abrupt  departure  from  the 
preceding  course.  The  radicals  of  one  period  become  the 
conservatives  of  the  next,  and  are  sure  that  the  change  is 


238       JURISPRUDENCE— DEVELOPMENT 

a  retrogression;  but  the  experience  of  the  past  assures  us 
that  it  is  progress. 

Two  such  changes  have  come  in  the  century  under  con- 
sideration.    The  eighteenth  had  been  on  the  whole  a  self- 
sufficient  century ;  the  leaders  of  thought  were  usually  con- 
tent with  the  world  as  it  was,  and  their  ideal  was  a  classical 
one.     The  prophets   of  individuality   were   few   and  little 
heeded.    But  at  the  end  of  the  century,  following  the  Amer- 
ican and  French  revolutions,  an  abrupt  change  came  over 
the  prevailing  current  of  thought  throughout  the  civilized 
world ;  and,  at  the  beginning  of  the  period  under  discussion, 
the  rights  of  man  and  of  nations  became  subjects  not  merely 
of  theoretical  discussion,  but  of  political  action.     The  age 
became  one  of  daring  speculation.     Precedent  received  scant 
consideration.     The  American  Revolution  had  established 
the  right  of  the  common  people  to  a  voice  in  the  govern- 
ment.    The   French   Revolution   had   swept  feudal   rights 
from  the  civilized  world.     The  French  Republic  was,  to  be 
sure,  just  passing  into  the  French  Empire;  but  it  was  an 
empire  which  belonged  to  the  people,   and  one  of  which 
they  were  proud.     The   Emperor  was   the  representative 
and  the  idol,  not  of  an  aristocracy,  but  of  his  peasants  and 
his  common  soldiers.     The  dreams  of  Napoleon  himself, 
to  be  sure,  were  not  of  an  individualistic  paradise,  where 
each  man's  personality  should  have  free  play  and  restraint 
on  his  inclinations  be  reduced  to  the  minimum ;  but  so  far 
as  he  was  able  to  put  his  centralizing  ideals  into  execution 
he  raised  but  a  temporary  dam,  which  first  spread  the  flood 
of  liberty  over  all  Europe  and  was  finally  swept  away  by 
the  force  of  the  current. 

Starting  from  this  point,  the  spirit  of  the  time  for  more 
than  a  generation  was  humanitarian  and  individualistic. 
In  political  affairs  independence  was  attempted  by  almost 
every  subordinate  people  in  the  civilized  world,   and  was 
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attained  by  the  South  American  colonies,  by  Greece,  and 
by  Belgium.  In  religion  free  thinking  prevailed,  and  every 
creed  was  on  the  defensive.  In  society  women  and  children 
were  emancipated.  Slavery  w^as  abolished  and  the  prisons 
w^ere  reformed.  It  was  rather  a  destructive  than  a  con- 
structive age,  and  its  thinkers  were  iconoclasts. 

But  a  change,  beginning  with  the  second  third  of  the 
century,  was  gradually  accomplished.  The  application  of 
the  forces  of  steam  and  electricity  to  manufacture  and 
transportation  has  had  a  greater  effect  on  human  life  and 
thought  than  any  event  of  modern  times.  The  enormous 
power  exerted  by  these  forces  required  great  collections  of 
labor  and  capital  to  make  them  effective.  Association  be- 
came the  rule  in  business  affairs,  and  as  it  proved  effectual 
there,  the  principle  of  association  became  more  and  more 
readily  accepted  in  social  and  political  affairs,  until  it  has 
finally  become  the  dominating  idea  of  the  time.  The 
balance  has  swung;  the  men  of  our  time  are  more 
interested  in  the  rights  of  men  than  in  the  rights  of 
man ;  the  whole  has  come  to  be  regarded  as  of  more  value 
than  the  separate  parts.  Beginning  with  the  construction 
of  railroads,  the  idea  attained  a  firm  standing  in  politics 
in  the  sixties.  Whereas,  before  that  time,  the  movement 
had  been  toward  separation,  now  it  was  tow^ard  consolida- 
tion. People  felt  the  tie  of  nationality  stronger  than  the 
aspiration  for  individual  development.  The  unification  of 
Italy  and  of  Germany,  the  federation  of  Canada,  the  preva- 
lence of  corporate  feeling  in  America  wdiich,  first  passion- 
ately expressed  by  Webster,  prevailed  in  1865,  mark  the 
principle  of  association  in  political  affairs.  In  business,  the 
great  combinations  of  capital  have  been  the  salient  features 
of  the  change. 

Professor  Dicey,  in  a  most  suggestive  series  of  lectures  a 
few  years  ago,  pointed  out  many  ways  in  which  the  English 
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law  had  been  affected  by  this  progress  of  thought  during 
the  nineteenth  century;  but  since  the  thought  of  the  whole 
world  has  been  similarly  affected  we  should  expect  to  find, 
and  we  do  find,  that  not  merely  English  law  but  universal 
jurisprudence  has  developed  in  the  direction  of  the  progress 
of  thought :  during  the  first  period  in  the  direction  of 
strengtiiening  and  preserving  individual  right,  both  of  small 
states  and  of  individuals ;  in  the  second  period  in  the  direc- 
tion of  creating,  recognizing,  and  regulating  great  com- 
binations, whether  of  states  or  of  individuals.  Let  us  de- 
velop this  line  of  thought  by  examining  the  progress  of 
law  in  a  few  striking  particulars. 

IV.  International  Law 

The  most  striking  development  of  the  law  of  nations 
during  the  last  century  has  been  in  the  direction,  if  I  may 
so  call  it,  of  international  constitutional  law  rather  than  of 
the  substantive  private  law  of  nations.  At  the  beginning 
of  the  period,  the  fundamental  doctrine  of  international  law 
was  the  equality  of  all  states,  great  or  small,  and  this  idea, 
as  one  might  expect,  was  fully  recognized  and  insisted  on 
during  the  first  fifty  years  of  the  century.  There  was  little 
development  in  the  law  otherwise.  Each  nation  adopted 
and  enforced  its  own  idea  of  national  rights,  and  was  pow- 
erless to  force  its  ideas  upon  other  nations ;  when,  at  the 
beginning  of  the  century,  France  set  up  her  absurd  notions 
of  her  own  national  rights,  the  other  nations  were  power- 
less to  restrain  or  to  teach  her.  There  was  no  international 
legislature  or  court ;  no  method  of  declaring  or  of  develop- 
ing the  law  of  nations.  Each  state  was  a  law  to  itself  giving 
little  more  than  lip  service  to  a  vague  body  of  rather  gen- 
erally accepted  principles.  The  alliance  to  conquer  Napo- 
leon, to  be  sure,  brought  several  great  nations  into  a  com- 
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mon  undertaking,  but  this  alliance,  while  of  political  im- 
portance, added  nothing  to  the  development  of  the  law. 

In  the  last  half  of  the  century,  however,  there  has  been 
an  enormous  development  of  combinations,  both  to  affect 
and  to  enforce  law ;  and  resulting  therefrom  a  development 
of  the  substance  of  the  law  itself.  The  associations  of  civil- 
ized nations  to  suppress  the  slave  trade  both  made  and  en- 
forced a  new  law.  The  concert  on  the  Eastern  Question, 
the  Congress  of  Paris,  the  joint  action  of  the  powers  in  the 
case  of  Greece  and  Crete,  and  in  the  settlement  of  the  ques- 
tions raised  by  the  Russo-Turkish  and  Japanese  wars,  the 
Geneva  and  Hague  conventions,  are  all  proofs  of  the  in- 
creasing readiness  of  the  great  powers  to  make,  declare,  and 
enforce  doctrines  of  law,  and  they  have  not  hesitated,  in 
case  of  need,  to  make  their  action  binding  upon  weaker 
states,  disregarding,  for  the  good  of  the  world,  the  technical 
theory  of  the  equality  of  all  states.  While  all  independent 
states  are  still  free,  they  are  not  now  regarded  as  free  to 
become  a  nuisance  to  the  world.  Perhaps  the  most  striking 
change  in  the  substance  of  international  law  has  been  the 
extraordinary  development  of  the  law  of  neutrality.  A 
hundred  years  ago  the  rights  and  the  obligations  of  neutrals 
were  ill  defined  and  little  enforced.  To-day  they  form  a 
principal  theme  of  discussion  in  every  war ;  and  the  neutral 
nations,  for  the  good  of  the  whole  world,  force  the  bel- 
ligerents to  abate  somewhat  from  their  freedom  of  action. 

It  may  be  worth  while,  in  order  to  see  how  far  this  con- 
stitutional change  has  progressed,  to  look  for  a  moment 
at  the  present  condition  of  the  constitutional  law  of  nations. 
We  have,  in  the  first  place,  a  body  of  states  known  as  the 
"Great  Powers,"  which  have  taken  to  themselves  the  regu- 
lation of  the  conduct  of  all  nations.  In  this  hemisphere 
the  United  States  is  sponsor  for  all  the  smaller  independ- 
ent nations.     In  Europe  the  Great  Powers  exercise  control 
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over  the  whole  of  Europe  and  Africa,  and  a  large  part  of 
Asia,  while  in  the  extreme  Orient,  Japan  seems  likely  to 
occupy  a  similar  position  to  our  own  in  the  Western  hemis- 
phere. The  constitutional  position  of  this  confederation  of 
powers  is  not  unlike  that  of  the  states  of  the  American  Con- 
federation of  1780,  and  in  certain  ways  it  is  even  further 
developed.  Its  legislation  is  not  in  the  hands  of  a  single 
permanent  congress,  but  it  is  accomplished  by  mutual  con- 
sultation. For  action,  as  Lord  Salisbury  once  informed  the 
world,  "unanimous  consent  is  required,"  as  was  the  case  in 
our  confederation.  Executive  power  has  been  exercised 
several  times,  either  by  the  joint  show  of  force  by  two  or 
more  powers,  or  by  deputing  one  power  to  accomplish  the 
desired  result.  The  judiciary,  as  a  result  of  The  Hague 
Convention,  is  much  further  developed  than  was  that  of  the 
Confederation,  even  after  1781.  All  of  this  has  been  ac- 
complished in  fifty  years,  and  the  prospect  of  peace  and 
prosperity  for  the  whole  world  as  a  result  of  its  further 
development  is  most  promising. 

V.  Codification 

The  progress  that  has  been  described  is  well  indicated  by 
the  course  of  the  movement  for  codification. 

Just  a  hundred  years  ago  the  first  of  the  French  codes 
was  adopted.  These  codes  had  two  purposes,  first  to  unify 
the  law,  which,  before  the  adoption  of  the  codes,  had  dif- 
fered in  every  province  and  every  commune  of  France; 
second,  to  simplify  it  so  that  every  one  might  know  the 
law.  The  first  purpose  appealed  most  strongly  to  lawyers 
and  to  statesmen.  The  second  appealed  to  the  people  gen- 
erally. Whatever  reason  weighed  most  with  Napoleon, 
there  is  no  doubt  which  made  the  codes  permanent.  The 
people  of  France,  and  of  the  other  countries  where  they 
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were  introduced,  hailed  them  as  creating  a  law  for  the 
common  people.  They  persisted  in  most  countries  where 
they  had  been  introduced  by  Napoleon's  arms  in  spite  of 
the  later  change  of  government;  whether  the  country  on 
which  they  had  been  imposed  was  Flemish,  German,  Swiss, 
or  Italian,  it  retained  the  codes  after  the  defeat  of  Napoleon, 
and  they  have  remained  almost  the  sole  relic  of  his  rule, 
the  only  governmental  affairs  which  retain  his  name,  and, 
except  Pan-Germanism,  the  only  lasting  monument  of  his 
labor.  They  persisted  because  they  were  in  consonance 
with  the  individualistic  feelings  of  the  times. 

Bentham  urged  codification  on  England  for  the  san  3 
reason. 

"That  which  we  have  need  of  (need  we  say  it?)  is  a 
body  of  law,  from  the  respective  parts  of  which  we  may 
each  of  us,  by  reading  them  or  hearing  them  read,  learn, 
and  on  each  occasion  know,  what  are  his  rights  and  what 
his  duties." 

The  code,  in  his  plan,  was  to  make  every  man  his  own 
lawyer ;  and  the  spirit  of  individualism  could  go  no  farther 
than  that.  Conservative  England  would  not  take  the  step 
which  Bentham  urged;  but  a  code  prepared  by  one  of  his 
disciples  upon  his  principles  was  finally  adopted  (by  belated 
action)  in  Dakota  and  California,  and  was  acclaimed  as 
doing  away  with  the  science  of  law  and  the  need  of  lawyers. 

The  result  of  the  adoption  of  the  French  codes  and  the 
Benthamite  codes  has  been  far  from  what  was  hoped  and 
expected.  They  were  to  make  the  law  certain  and  thus 
diminish  litigation  and  avoid  judge-made  law.  That  litiga- 
tion has  not  been  diminished  by  codification  can  easily  be 
shown  by  comparing  the  number  of  reported  cases  in  the 
states  which  have  adopted  the  codes  and  in  states  which 
have  not  adopted  the  codes.  As  a  result  of  this  comparison, 
we  find  that  France  has  over  15  volumes  a  year  of  reports 
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of  decisions  on  points  of  law,  4  of  them  containing  over 
2500  cases  each;  England  has  about  10  volumes  a  year  of 
reports  of  decisions  on  points  of  law  containing  about  900 
cases.  California  has  from  3  to  4  volumes  of  reports  of 
decisions  on  points  of  law  each  year,  100  since  the  adoption 
of  the  Code  in  1871 ;  Massachusetts  has  2  to  3  volumes  of 
reports  of  decisions  on  points  of  law,  76  in  all  during  the 
same  period.  As  bearing  on  the  avoidance  of  judge-made 
law,  which,  by  a  curious  ignorance  one  is  perhaps  not  quite 
justified  in  calling  insane,  Bentham  regarded  as  inferior  to 
legislature-made  law,  the  result  of  the  codes  in  one  or  two 
points  will  be  instructive.  The  French  code  provided  that 
all  actions  ex  delicto  should  be  decided  by  the  court  as  ques- 
tions of  fact,  without  appeal  for  error  of  law.  Notwith- 
standing this  provision,  recourse  has  been  had  to  the  Court 
of  Cassation  and  a  system  of  law  has  been  built  up  on 
judicial  decisions  similar  in  character  and  comparable  in 
amount  to  that  built  up  in  England  in  the  same  way  during 
the  same  period.  There  is,  for  instance,  a  French  law  of 
libel  which  must  be  learned,  not  from  the  code,  but  from  the 
pages  of  Dalloz  and  the  Pandcctes  Frangaises,  just  as  our 
law  of  libel  must  be  studied  in  the  law  reports  and  the 
digests.  Even  if  a  point  is  apparently  covered  by  an  ex- 
press provision  of  the  code,  judicial  decisions  may  affix  a 
meaning  to  the  provision  which  can  only  be  known  to  a 
student  of  law.  Thus  the  French  code  appears  to  lay  down 
the  proposition  that  capacity  to  contract  is  governed  by  the 
law  of  the  party's  nation,  yet  the  French  courts  refuse  to 
apply  this  principle  and  instead  of  it  apply  the  French  law 
of  capacity  in  each  case  where  the  other  party  to  the  agree- 
ment is  a  Frenchman  who  acted  bona  fide  or  where  the 
party  to  be  bound  was  commorant  and  doing  business  in 
France.  These  are  two  examples  only  out  of  many  that 
might  be  cited  of  the  failure  of  the  code  to  fulfill  the  hopes 
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of  its  individual  sponsors.  If  we  leave  the  French  code 
and  come  to  those  in  our  own  country,  we  shall  find  the  same 
process  going  on.  The  law  of  California  has  been  devel- 
oped in  much  the  same  way  since  the  adoption  of  the  code 
as  before,  and  the  common-law  decisions  of  other  states 
are  as  freely  cited  by  her  courts  as  authority  as  if  their  own 
law  had  never  been  codified.  The  uncertainty  and  con- 
fusion caused  by  the  adoption  of  the  New  York  Code  of 
Civil  Procedure  is  a  well-known  scandal. 

It  is  true  that  Bentham  objected  to  the  French  code  as 
imperfect  and  made  upon  the  wrong  principle,  and  that 
Field  objected  to  the  New  York  Code  of  Civil  Procedure 
as  finally  adopted.  These  objections  were  most  character- 
istic. Every  codifier  desires  not  merely  a  code,  but  his  own 
code,  and  will  not  be  satisfied  with  any  other.  Hence,  it 
follows  that  no  complete  code  can  be  adopted  which  would 
be  satisfactory  to  many  experts  in  law.  Furthermore,  no 
codifier  will  be  satisfied  to  accept  the  judgment  of  a  court 
or  any  body  of  other  men  upon  the  meaning  of  his  code, 
nor  to  accept  the  interpretation  of  the  executive  depart- 
ment on  the  proper  execution  of  the  law.  It  will  follow 
that  each  codifier  of  the  Benthamite  type  must  be  legisla- 
ture, judge  and  sheriff^,  and  the  logical  result  (like  the 
logical  result  of  all  individualism  carried  to  an  extreme) 
is  anarchy. 

This  failure  of  the  hope  of  the  individualistic  codifiers 
and  the  change  in  the  spirit  of  the  age  have  affected  our 
ideal  of  codification.  The  purpose  of  the  modern  codifiers 
is  not  to  state  the  law  completely,  but  to  unify  the  law  of 
a  country  which  at  present  has  many  systems  of  law,  or  to 
state  the  law  in  a  more  artistic  way.  In  other  words,  the 
spirit  of  the  modern  codifiers  is  not  individualistic,  but 
centralizing.  Thus  the  modern  European  codes  of  Italy, 
Spain,   and  Germany  were  adopted  in  countries  where  a 
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number  of  different  systems  of  law  prevailed,  and  the  pur- 
pose of  codification  in  each  state  was  principally  to  adopt 
one  system  of  law  for  the  whole  country  and  incidentally 
to  make  the  expression  of  the  law  conform  to  the  results 
of  legal  scholarship.  The  same  purpose  is  at  the  basis  of 
the  American  Commission  for  the  Uniformity  of  Legisla- 
tion. The  purpose  of  the  English  codifiers  appears  to  be 
merely  an  artistic  one.  It  cannot  be  better  expressed  than 
by  the  last  great  disciple  of  Bentham,  Professor  Holland. 
The  law  expressed  in  a  code,  he  says,  has  "no  greater  pre- 
tensions to  finality  than  when  expressed  in  statutes  and 
reported  cases.  Clearness,  not  finality,  is  the  object  of  a 
code.  It  does  not  attempt  impossibilities,  for  it  is  satisfied 
with  presenting  the  law  at  the  precise  stage  of  elaboration 
at  which  it  finds  it;  neither  is  it  obstructively  rigid,  for 
deductions  from  the  general  to  the  particular  and  the  com- 
petition of  opposite  analogies  are  as  available  for  the  de- 
cision of  new  cases  under  a  code  as  under  any  other  form  in 
which  the  law  may  be  embodied."  "It  defines  the  terminus 
a  quo,  the  general  principle  from  which  all  legal  arguments 
must  start." 

"The  task  to  which  Bentham  devoted  the  best  powers 
of  his  intellect  has  still  to  be  commenced.  The  form  in 
which  our  law  is  expressed  remains  just  what  it  was." 

Such  a  code  as  he  describes  is  really  very  far  from  the 
ideal  of  Bentham.  It  does  not  do  away  with  judge-made 
law ;  it  does  not  enable  the  individual  to  know  the  law  for 
himself;  its  only  claim  is  that  it  facilitates  the  acquisition 
of  knowledge  by  the  lawyer  by  placing  his  material  for 
study  in  a  more  orderly  and  logical  form.  The  cherished 
ideals  of  the  reformers  of  a  hundred  years  ago  have  been 
abandoned,  and  an  ideal  has  been  substituted  which  is  quite 
in  accordance  with  the  spirit  of  our  own  times. 
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VI.  Individual  Rights 

The  most  striking  characteristic  of  the  progress  of  juris- 
prudence in  the  first  half  of  the  century  was  its  increasing 
recognition  of  individual  rights  and  protection  of  individ- 
uals. Humanity  was  the  watchword  of  legislation;  liberty 
was  its  fetich.  Slavery  was  abolished,  married  women 
were  emancipated  from  the  control  of  their  husbands,  the 
head  of  the  family  was  deprived  of  many  of  his  arbitrary 
powers,  and  the  rights  of  dependent  individuals  were  care- 
fully guarded.  In  the  administration  of  criminal  law  this  is 
seen  notably.  At  the  beginning  of  the  century  torture  pr''- 
vailed  in  every  country  outside  of  the  jurisdiction  of  the 
common  law  and  the  French  codes,  but  torture  was  abol- 
ished in  every  civilized  state  during  this  period.  Many 
crimes  at  the  beginning  of  the  century  were  punishable  with 
death.  Few  remained  so  punishable  at  the  end  of  fifty 
years.  The  accused  acquired  in  reality  the  rights  of  an  in- 
nocent person  until  he  was  found  guilty.  He  could  testify, 
he  could  employ  counsel,  and  could  be  informed  of  the 
charge  against  him  in  language  that  he  was  able  to  under- 
stand ;  and,  even  after  conviction,  his  punishment  was  in- 
flicted in  accordance  with  the  dictates  of  humanity.  Im- 
prisonment for  debt  was  abolished.  Bankruptcy  was  treated 
as  a  misfortune,  not  a  crime. 

As  with  the  emancipation  of  individuals,  so  it  was  with 
the  emancipation  of  states.  The  spirit  of  the  times  favored 
the  freedom  of  oppressed  nations  as  well  as  of  individual 
slaves.  The  whole  civilized  world  helped  the  Greeks  gain 
their  independence.  The  American  people  hailed  with 
touching  unanimity  the  struggles  of  Poland  and  of  Hun- 
gary for  freedom,  and  even  the  black  republics  of  the  West 
Indies  were  loved  for  their  name,  though  they  had  no 
other  admirable  qualities. 
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While  there  has  been  little  actual  reaction  in  the  last 
half-century  against  this  earlier  development  of  the  law  in 
the  direction  of  liberty,  there  have  been  few  further  steps 
in  that  direction.     The  zeal  for  emancipation  has  in  fact 
spent  its  force,  because  freedom,  quite  as  great  as  is  con- 
sistent with  the  present  state  of  civilization,  has  already 
been  obtained.     So  far  as  has  been  any  change  of  sentiment 
and  of  law  in  the  last  generation  it  has  been  in  the  direction 
of  disregarding  or  of  limiting  rights  newly  acquired  in  the 
earlier  period.    France,  which  secured  the  freedom  of  Italy, 
threatens  the  independence  of  Siam;  England,  which  was 
foremost    in    the    emancipation    of   the   slaves,    introduces 
coolie  labor  into  the  mines  of  South  Africa ;  America,  which 
clamored  for  an  immediate  recognition  of  the  independence 
of  Hungary,  finds  objections  to  recognizing  the  independ- 
ence of  Panama  and  refuses  independence  to  the  Philip- 
pines.    In   the  criminal  law   there  has  been  no   reform, 
though  there  has  been  much  improvement  since  1850.    Mar- 
ried women  have  obtained  few  further  rights,  principally 
because  there  were  few  left  for  them  to  acquire,  and  while 
we  have  freed  our  slaves,  we  have  encouraged  trade-union- 
ism.   In  short,  the  humanitarian  movement  of  two  genera- 
tions ago,  which  profoundly  affected  the  law  of  the  civilized 
world  for  fifty  years,  has  ceased  to  influence  the  course  of 
jurisprudence. 

VII.  Association 

The  most  characteristic  development  of  the  law  during 
the  last  fifty  years  has  been  in  the  direction  of  business 
combination  and  association.  A  few  great  trading  com- 
panies had  existed  in  the  Middle  Ages;  the  Hanse  mer- 
chants, the  Italian,  Dutch,  and  English  companies  wielded 
great  power.  They  were  exceptional  organizations  and 
almost  all  had  ceased  to  act  by  1860.     The  modern  form 
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of  business  association,  the  private  corporation  with  limited 
liabihty,  is  a  recent  invention.  Such  corporations  were 
created  by  special  action  of  sovereign  or  legislature,  in 
small  though  increasing  numbers,  all  through  the  last  cen- 
tury; but  during  the  last  generation  every  civilized  country 
has  provided  general  laws  under  which  they  might  be 
formed  by  mere  agreement  of  the  individuals  associated. 
Now  the  anonymous  societies  of  the  Continent,  the  joint- 
stock  companies  of  England  and  her  colonies,  and  the  cor- 
porations of  the  United  States,  all  different  forms  of  the 
limited  liability  association  for  business,  have  engrossed 
the  important  industries  of  the  world.  Different  countries 
are  competing  for  the  privilege  of  endowing  these  associa- 
tions with  legal  existence.  Corporations  are  formed  in  one 
state  to  act  in  all  other  states  or  in  some  one  other  state; 
or  it  may  be  anywhere  in  the  world  except  in  the  state 
which  gave  them  being;  and  so  in  the  last  fifty  years  an 
elaborate  law  of  foreign  corporations  has  grown  up  all 
over  the  civilized  world.  But  the  corporation  is  only  one 
form  of  business  combination  which  has  become  important. 
Greater  combinations  of  capital  have  been  formed,  that  is, 
the  so-called  trusts ;  great  combinations  of  laboring  men 
have  been  formed,  the  so-called  unions ;  and  the  enormous 
power  wielded  by  such  combinations  has  been  exercised 
through  monopolies,  strikes  and  boycotts.  All  these  com- 
binations have  been  formed  under  the  law  as  it  has  been 
developed,  and  all  are  legal.  Furthermore,  the  great  busi- 
ness operations  have  come  to  depend  more  and  more  upon 
facilities  for  transportation,  and  great  railroads  and  other 
common  carriers  have  come  to  be  equal  factors  with  the 
trusts  and  the  unions  in  the  operations  of  modern  business. 
The  first  effect,  then,  of  the  ideals  of  the  present  age  upon 
the  law  is  its  development  in  the  direction  of  forming  great 
commercial  associations  into  legal  entities  wielding  enor- 
mous commercial  power. 
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If  such  associations  had  been  formed  seventy-five  years 
ago,  the  spirit  of  the  age  would  have  left  them  free  to  act 
as  they  pleased.  Freedom  from  restraint  being  the  spirit  of 
the  times,  it  would  have  been  thought  unwise  to  restrain 
that  freedom  in  the  case  of  a  powerful  monopoly  as  much 
as  in  the  case  of  a  poor  slave.  But  at  the  present  time  we 
are  more  anxious  for  the  public  welfare  than  for  the  wel- 
fare of  any  individual,  even  of  so  powerful  a  one  as  a  labor 
union  or  a  trust,  and  in  accordance  with  the  genius  of  our 
age  the  law  has  developed  and  is  now  developing  in  the 
direction  of  restraint  upon  the  freedom  of  action  of  these 
great  combinations,  so  far  as  such  restraint  is  necessary 
to  serve  the  public  interest.  For  centuries  innkeepers  and 
carriers  have  been  subject  to  such  control,  though  little 
restraint  was  in  fact  exercised  until  within  the  last  fifty 
years.  To-day  the  law  not  only  requires  every  service  com- 
pany to  refrain  from  discrimination  and  from  aggrandizing 
itself  at  the  expense  of  the  public,  but  the  trusts  and  the 
unions  also  are  similarly  restricted.  The  principle  of  free- 
dom of  action,  the  courts  in  all  questions  now  agree,  rests 
upon  the  doctrine  that  the  interests  of  the  public  are  best 
subserved  thereby,  and  applies  only  so  far  as  that  is  true. 
When  freedom  of  action  is  injurious  to  the  public,  it  not 
only  may  be  but  it  must  be  restrained  in  the  public  interest. 
That  is  the  spirit  of  our  age  and  that  is  the  present  posi- 
tion of  the  law  when  face  to  face  with  combinations  such  as 
have  been  created  in  the  last  generation.  An  interesting 
example  of  restriction  is  that  almost  universally  placed 
upon  foreign  corporations ;  in  the  competition  of  certain 
states  for  the  privilege  of  issuing  charters,  great  powers  and 
privileges  have  been  conferred,  which  were  regarded  as 
against  the  public  policy  of  the  states  in  which  the  corpora- 
tions desired  to  act.  Strict  regulations  for  the  action  of 
such  corporations  have  resulted,  imposed  in  the  European 
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countries  usually  by  treaty,  in  England  and  America  by 
statute. 

VIII.  Scientific  Study  of  Law 

A  summary  of  the  history  of  jurisprudence  in  the  last 
hundred  years  would  be  incomplete  without  a  consideration 
of  legal  scholarship  during  the  period,  and  of  the  results  of 
the  scientific  study  of  law.  The  reformers  of  a  hundred 
years  ago  were  profoundly  indifferent  to  the  history  of  law, 
Bentham,  the  founder  of  so-called  analytic  jurisprudence, 
wished  not  to  understand  the  existing  law,  but  to  abolish 
it,  root  and  branch,  and  to  build  a  new  system,  the  princi- 
ples of  which  should  be  arrived  at  merely  by  deductive  rea- 
soning. It  seems  to  us  now  almost  impossible  that  such  a 
man  should  have  believed  himself  more  capable  of  framing 
a  practicable  and  just  system  of  law  than  all  his  wise  prede- 
cessors, but  Bentham  was  a  marvel  of  egotism  and  self- 
conceit,  and  his  reasoning  powers  were  far  from  sound. 
He  seems  to  have  been  incapable  of  understanding  the 
nature  of  law.  "If,"  he  said,  "we  ask  who  it  is  that  the 
common  law  has  been  made  by,  we  learn  to  our  inexpressi- 
ble surprise  that  it  has  been  made  by  nobody;  that  it  is 
not  made  by  King,  Lords  and  Commons,  nor  by  anybody 
else;  that  the  words  of  it  are  not  to  be  found  anywhere; 
that,  in  short,  it  has  no  existence;  it  is  a  mere  fiction;  and 
that  to  speak  of  it  as  having  any  existence  is  what  no  man 
can  do  without  giving  currency  to  an  imposture."  Em- 
ploying the  same  reasoning  he  would  have  concluded  that 
justice,  not  being  made  by  King,  Lords  or  Commons,  nor 
by  anybody  else,  had  no  existence;  that  truth,  since  the 
words  of  it  are  not  to  be  found  anywhere,  is  a  mere  fiction. 
But  these  defects  are  too  often  found  in  reformers.  The 
humanitarian  age  brought  enormous  benefits  to  the  world, 
but  its  ideas  were  often  ignorant,  crude,  and  impracticable, 
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and  needed  to  be  modified  by  the  better  instructed  minds 
of  the  present  constructive  age.  While  Bentham  was  at 
the  height  of  his  power,  the  historical  school  of  jurists  in 
Germany  was  beginning  its  great  work.  Savigny  was  al- 
ready preaching  the  necessity  of  understanding  the  history 
of  law  before  it  was  reformed.  Mittermaier  and  Brunner 
were  to  follow  and  carry  on  the  work  of  the  master.  The 
unity  of  the  past  and  present,  and  the  need  of  conforming 
the  law  of  a  people  to  its  needs  were  among  their  funda- 
mental principles.  Bentham  had  said,  "If  a  foreigner  can 
make  a  better  code  than  an  Englishman,  we  should  adopt 
it."  Savigny  said,  with  greater  truth  and  knowledge  of 
human  nature,  that  "no  system  of  law,  however  theoreti- 
cally good,  could  be  successfully  imposed  upon  a  people 
which  had  not  by  its  past  experience  become  prepared 
for  it." 

The  impulse  given  to  legal  study  by  the  work  of  Savigny 
and  his  school  has  in  the  last  generation  spread  over  the 
civilized  world  and  profoundly  influenced  its  legal  thought. 
The  Italians,  the  natural  lawyers  of  the  world,  have  in- 
creased their  power  by  adopting  his  principles.  In  Eng- 
land a  small  but  important  school  of  legal  thinkers  have 
followed  the  historical  method,  and  in  the  United  States 
it  has  obtained  a  powerful  hold.  The  spirit  of  the  age  here 
too  has  supported  it.  We  are  living  in  an  age  of  scientific 
scholarship.  We  have  abandoned  the  subjective  and  in- 
ductive philosophy  of  the  Middle  Ages,  and  we  learn  from 
scientific  observation,  and  from  historical  discovery.  The 
newly  accepted  principles  of  observation  and  induction,  ap- 
plied to  the  law,  have  given  us  a  generation  of  legal  scholars 
for  the  first  time  since  the  modern  world  began;  and  the 
work  of  these  scholars  has  at  last  made  possible  the  intelli- 
gent statement  of  the  principles  of  law. 
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When  Hugo  Grotitis  published  his  great  work  on  inter- 
national law  he  entitled  it  Corwerning  the  Law  of  Peace 
and  War.  That  obvious  division  of  this  great  subject  con- 
tinues after  the  lapse  of  nearly  three  centuries. 

"The  law  of  war,"  says  Professor  Holland,  "as  is  well 
known,  consists  of  two  great  chapters,  dealing  respecti^^ely 
with  the  relations  of  one  belligerent  to  the  other  and  with 
the  relations  of  each  belligerent  to  neutrals."^  He  goes  on 
to  show  that  the  former  has  been  discussed  for  at  least  six 
centuries,  not  to  mention  classical  antiquity.  The  latter  is 
comparatively  modern,  dating  as  a  separate  subject  only 
from  the  eighteenth  century,  "though  it  has  already  come 
far  to  surpass  in  complexity  and  importance  the  law  of 
belligerency." 

It  is  with  some  problems  in  this  surpassing  branch  of  the 
law  of  war,  "the  relations  of  each  belligerent  to  neutrals," 
that  we  wish  to  deal. 

The  Treatment  of  Neutral  Blockade  Runners 

In  discussing  in  print  during  the  last  year  the  law  of 
blockade,  the  writer  said  that  while  "the  older  writers  ap- 
proved of  the  corporal  punishment  of  the  blockade-runner," 

> studies  in  International  Law,  by  T.  E.  Holland  (Oxford,  1898),  p.  113. 
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yet  "this  is  now  wholly  obsolete,  and  a  confiscation  of  the 
ship,  and,  by  the  rule  of  infection,  of  any  cargo  belonging 
to  the  ship-owner,  and  of  any  portion  of  the  cargo  belong- 
ing to  an  owner  cognizant  of  the  blockade  or  who  makes 
the  master  his  agent,  is  the  sole  punishment."^ 

A  very  eminent  and  gifted  English  judge,  whose  name 
has  for  two  generations  been  especially  and  most  honor- 
ably identified  with  public  law, — Sir  Walter  Phillimore, — 
by  letter,  courteously  discussing  the  proposition,  suggested 
to  the  writer  that  the  rule  could  hardly  be  considered  as 
settled;  that  it  must  be  held  at  least  in  doubt.  Sir  Walter 
cited  the  practice  of  the  United  States  in  the  war  with  the 
Confederacy,  and  especially  the  imprisonment  of  the  late 
Sir  William  Allan,  M.  P.,  and  his  published  reminiscences 
of  the  same.  Sir  William,  by  birth  a  Scotchman,  lived  for 
years  In  the  United  States,  but  returned  to  his  native  coun- 
try and  was  later  captured  by  a  United  States  cruiser  in 
Savannah  Harbor  while  serving  as  chief  engineer  on  a 
vessel  engaged  in  running  the  blockade.  He  was  held  in 
prison  for  six  weeks,  until  he  bribed  a  sentry  to  take  a 
letter  to  Lord  Lyons,  British  Minister  at  Washington,  and 
was  then  released  on  parole.^ 

Unfortunately,  I  have  been  unable  to  find  Sir  William's 
published  reminiscences.  Neither  is  the  State  Department 
nor  the  Navy  Department  able  to  refer  me  to  the  facts  in 
the  case,  nor  has  the  incident  been  observed  in  a  very  ex- 
tended examination  of  the  printed  volumes  containing  the 
history  of  the  Federal  and  Confederate  navies.  However, 
Sir  Walter  quotes  to  me  a  letter  from  Sir  William,  written 
just  before  the  latter's  death  in  December  last :  "The  United 
States  authorities  did  imprison  men  taken  in  blockade- 
running.     Our  vessel   (Diamond)  was  taken  to  Washing- 


1  Yale  Lav.  Journal.  April,  1903. 

^  The  Daily  Chronicle,  London,  December  29,  1903. 
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ton.  We  were  turned  over  from  the  naval  to  the  military 
authorities  there  *  *  *  march  to  provost  marshal's 
quarters.  Answered  our  names  there,  then  our  commit- 
ments to  the  old  Capitol  Prison  were  made  out."  There 
they  were  "quartered  with  prisoners  and  had  hard  usage." 
Eventually  he  was  paroled  out  and  given  a  written  "parole" 
describing  him  as  a  prisoner  of  state,  which  parole  he  re- 
tained through  life. 

It  must  be  freely  admitted  that  owing  to  unfamiliarity 
with  international  law  and  to  the  suspension,  as  a  war  meas- 
ure, of  the  writ  of  habeas  corpus,  so  that  our  courts  could 
not  intervene,  numbers  of  cases  like  the  above  seem  to  have 
occurred.  That  the  situation  was  complicated  by  the  fact 
that  it  was  a  matter  of  constant  controversy,  first,  as  to  the 
neutrality  of  the  ships,  often  claimed  to  be  Confederate 
ships  and  only  colorably  sailing  under  a  neutral  flag;  sec- 
ondly, as  to  the  nationality  of  the  members  of  the  crew, 
who  were  largely  British,  speaking  the  same  language  with 
the  people  of  the  United  States,  and  who  had  often,  like 
Sir  William,  lived  for  years  in  the  United  States.  The 
rule  excepting  from  imprisonment  applies  only  to  neutrals 
upon  a  neutral  ship,  and  not  to  belligerents,  or  subjects,  or 
to  those  operating  a  vessel  of  the  belligerent  government. 

So  the  commandant  of  the  Philadelphia  Navy  Yard 
wrote  Acting  Rear-Admiral  Lee  March  31,  1863:  "I  have 
disposed  of  the  crews  of  the  captured  vessels — foreigners 
sent  on  shore,  and  citizens  of  the  United  States  confined."^ 

March  24  in  the  same  year,  Captain  Boggs  of  the  Sacra- 
mento, one  of  the  blockading  ships  off  Wilmington,  wrote 
to  the  rear-admiral  in  command,  asking  instructions  as  to 
the  disposition  of  persons  "taken  out  of  vessels  seized  as  a 
prize  for  violating  the  blockade.  To  send  them  north  in 
the  vessel  would  require  a  much  larger  prize  crew  than  the 

1  Official  Rec.  U.  8.  and  Confed.  Navies,  series  i,  vol.  iii,  p.  643. 
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exigency  of  the  fleet  will  permit.  They  are  generally  a  dar- 
ing set  of  men,  and  the  compensation  to  them  would  be 
the  strongest  inducement  to  attempt  a  recapture."^  The 
rear-admiral  instructed  him  in  reply  to  send  those  known, 
or  for  good  cause  suspected,  to  be  citizens  of  the  United 
States,  north  to  the  commandant  of  the  navy  yard  to  which 
the  vessel  conveying  them  might  be  bound.  "Those  against 
whom  no  such  proof  or  suspicion  is  entertained,  if  they  are 
not  needed  as  witnesses  in  the  adjudication,  will  be  released 
from  the  blockading  vessel  as  soon  as  practicable."^ 

Certain  of  the  crew  of  the  captured  British  blockade- 
runner  Adeline  were  released  on  signing  an  engagement  not 
to  be  again  employed  in  like  proceedings.  Secretary  Welles 
instructed  the  flag  officer  of  the  blockading  squadron  that 
the  Secretary  of  State  held  this  not  warranted  by  public 
law  and  that  the  crew  could  not  be  held  as  prisoners  of 
war  and  that  they  were  absolved  from  the  obligation.^ 

On  July  25,  1863,  President  Lincoln  instructed  the  Sec- 
retary of  the  Navy  as  follows : 

"You  will  not  in  any  case  detain  the  crew  of  a  captured 
neutral  vessel  or  any  other  subject  of  a  neutral  power  on 
board  such  vessel,  as  prisoners  of  war  or  otherwise,  except 
the  small  number  necessary  as  witnesses  in  the  prize  court. 

"Note. — The  practice  here  forbidden  is  also  charged  to 
exist,  which,  if  true,  is  disapproved  and  must  cease.  [The 
President  adds :]  what  I  propose  is  in  strict  accordance  with  f 
international  law,  while  if  it  do  no  other  good,  it  will  con- 
tribute to  sustain  a  considerable  portion  of  the  present 
British  Ministry  in  their  places,  who,  if  displaced,  are  sure 
to  be  replaced  by  others  more  unfavorable  to  us. 
"Your  obedient  servant, 

"Abraham  Lincoln/' 


1  Official  Rec.  U.  S.  and  Confed.  Navies,  series  i,  vol.  vin,  p.  625. 
'Ibid.  vol.  viu,  p.  804. 
'Ibid.  vol.  xn,  p.  462. 
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The  right  as  a  reasonable  precaution  to  place  the  cap- 
tured crew  in  irons  lest  they  rise  and  overpower  the  prize 
crew  was  maintained  in  an  elaborate  letter  of  Secretary 
Seward  to  Lord  Lyons  in  1861.^ 

The  crew  of  the  Emily  St.  Pierre,  taken  off  Charleston, 
did  retake  the  ship,  gagging  and  putting  in  irons  the  prize 
officers  and  crew.^ 

In  January,  18G4,  the  Department  of  State  sent  to  the 
Secretary  of  the  Navy  intercepted  correspondence  showing 
that  vessels  operated  by  the  Confederacy  in  blockade-run- 
ning were  under  orders  to  conceal  their  nationality,  and 
suggesting  that  it  would  be  proper  to  direct  that  henceforth 
British  blockade-runners  be  detained  in  custody  and  not 
released  as  heretofore.  Secretary  Welles  ordered  accord- 
ingly and  countermanded  inconsistent  orders,'  but  this  was 
in  turn  revoked  by  the  Secretary  of  the  Navy  May  16,  1864, 
and  full  instructions  issued  in  accord  with  the  views  of 
President  Lincoln,  before  expressed,*  exempting  bona  Me 
neutrals  on  neutral  ships  from  treatment  as  prisoners  of 
war,  and  holding  them  "entitled  to  immediate  release."^ 

The  modern  doctrine  that  neutral  blockade-runners  on  a 
neutral  ship  are  not  subject  to  bodily  punishment  is  not 
contravened,  it  is  submitted,  by  the  ultimate  practice  of  the 
United  States  in  its  blockade  of  the  Confederate  coast,  by 
all  odds  the  greatest  blockade  known  to  history.  It  is  be- 
lieved that  it  is  sustained  by  the  text-writers  generally.^ 

In  the  second  great  blockade  of  the  past  eighty  or  ninety 
years,  that  of  the  Cuban  coast,  the  Insiructions  of  Blockad- 
ing Vessels  and  Cruisers,  issued  by  the  Secretary  of  the 

1  Ibid,  vol.  xn,  p.  407  et  aeq. 

'Ibid.  vol.  XII,  p.  814. 

«  Official  Rec.  V.  8.  and  Confed.  Navies,  series  i,  vol.  a,  p.  285. 

*  Ibid.  vol.  IX.  p.  405. 

^Ibid.  vol.  X,  pp.  60,  61. 

•Gaulaudet  on  Inter.  L.  (condensed  from  Calvo),  p.  298;  T.  ,1.  Lawrence, 
Prin  Inter.  L.,  p.  592;  Walker's  Inter.  L.,  p.  525;  Woolsey,  Inter.  L.  (1899). 
p.  351;  Hairs  Inter.  L.  (1904),  p.  710;  3  PhllUmore's  Inter.  L.,  p.  506  et  seq. 
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Navy  of  the  United  States  in  1898,  and  prepared  by  the 
State  Department,  expressly  declare:  "9.  The  crews  of 
blockade-runners  are  not  enemies  and  should  be  treated  not 
as  prisoners  of  war,  but  with  every  consideration." 

The  whole  subject  is  most  admirably  reviewed  by  Calvo. 
The  older  practice  is  shown  and  that  of  the  United  States 
in  the  war  with  the  Confederacy,  and  at  the  close  he  justly 
observes :  "The  usage  concerning  the  non-infliction  of 
bodily  punishment  on  persons  guilty  of  violation  of  block- 
ade has  become  uniform  enough  so  that  we  can  consider 
confiscation  of  the  property  captured  as  now  the  sole  pun- 
ishment."^ 

The  consul-general  of  the  United  States  at  Yokohama, 
by  letter  of  July  27,  1904,  kindly  advises  me  that  in  the 
present  Russo-Japanese  war  the  Japanese  have  treated 
neutrals  captured  in  attempting  to  run  the  blockade  at  Port 
Arthur  in  the  same  way,  holding  them  as  witnesses,  it 
might  be,  but  not  as  prisoners  of  war.  That  is,  however, 
not  strictly  a  blockade.  The  legation  of  Japan  at  Washing- 
ton, under  date  of  August  13,  1904,  advises  me  of  like 
practice  by  Japan  as  to  officers  and  crews  of  neutral  ships 
recently  captured  while  carrying  contraband,  which  is  com- 
parable to  breach  of  blockade,  and  such  persons  have  been 
treated  in  the  same  way  by  Russia. 

The  rule  as  quoted  from  Calvo,  that  great  and  authorita- 
tive writer  on  public  law,  seems,  it  is  submitted,  to  meet 
with  continued  and  universal  acquiescence. 

Contraband  of  War 

On  the  14th  of  February,  1904,  Russia,  by  proclamation, 
announced  that  in  the  war  with  Japan  she  would  treat  as 
contraband  combustibles  of  all  kind,  such  as  coal,  naphtha, 
alcohol,  and  other  like  materials.    Also  all  materials  for  the 

>  Calvo,  Le  Droit  International,  Tome  v.  sec.  2899. 


PROBLEMS  OF  INTERNATIONAL  LAW    249 

installation  of  telegraphs,  of  telephones,  or  railroads.  This 
proclamation,  together  with  an  explanatory  instruction  of 
March  6,  also  declares  contraband  anything  capable  of  serv- 
ing as  food  or  forage  for  the  Japanese  army,  and  especially 
rice  and  fish  and  its  different  products,  beans  and  their  oil/ 
By  ordinance  of  April  26,  cotton  was  added  to  the  list. 
Under  these  declarations  and  ordinances,  Russian  war- 
ships have  seized  neutral  vessels  bound  for  Japanese  ports 
and  claimed  as  prize  of  war  articles  of  the  character  listed. 
For  instance,  they  have  seized  and  caused  to  be  condemned 
a  cargo  of  American  flour  on  a  neutral  ship  not  consigned 
to  the  Japanese  Government  or  in  any  way  ear-marked  for 
belligerent  use  except  by  its  destination  to  a  port  of  Japan. 

The  doctrine  that  articles  which  may  serve  alike  the  uses 
of  peace  or  war  are  not  contraband  unless  intended  for  the 
military  uses  of  a  belligerent  rests  on  two  broad  principles : 

First.  That  neutrals  under  modern  usage  cannot  be  hin- 
dered in  their  general  right  to  trade  in  innocent  articles  of 
commerce  with  belligerents  except  by  an  actual  blockade, 
never  by  a  proclamation. 

Secondly.  International  law  forbids  a  belligerent  to  make 
war  upon  the  civil  or  noncombatant  population  of  its  op- 
ponent, and,  as  Hall  says:  "Hence  seizures  of  articles  of 
commerce  becomes  illegitimate  so  soon  as  it  ceases  to  aim 
at  enfeebling  the  naval  and  military  resources  of  the  coun- 
try and  puts  immediate  pressure  upon  the  civil  population."" 

The  claim  of  Russia  has  been  at  once  controverted.  The 
Department  of  State  of  the  United  States,  in  a  communi- 
cation to  the  ambassadors  of  the  United  States  of  June  10, 
took  the  ground  that  articles  of  double  use  (ancipitis  iisiis) 
are  contraband  if  they  are  destined  for  the  military  uses 
of  a  belligerent.     It  points  out  that  the  principle  of  the 

^  Revue  Oenerale  de  Droit  International  Public,  Mai  et  Juin,  Documents,  p.  12 
et  seq. 

'Hall's  International  Law,  (5th  ed.  1904),  p.  656. 
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Russian  declaration  "might  ultimately  lead  to  a  total  in- 
hibition of  the  sale  by  neutrals  to  the  people  of  belligerent 
states  of  all  articles  which  could  be  finally  converted  to 
military  use,"  and  adds  that  such  principles  "would  not 
appear  to  be  in  accord  with  the  reasonable  and  lawful  rights 
of  a  neutral  commerce."  Queen  Elizabeth  would  not  allow 
the  Poles  and  Danes  to  furnish  Spain  with  provisions,  al- 
leging that  by  the  rules  of  war  "it  is  lawful  to  reduce  an 
army  by  famine."^  But  the  present  government  of  Eng- 
land has  expressed  its  accord  with  the  views  of  Secretary 
Hay  by  an  official  note  of  protest,  dated  August  1,  against 
the  claim  that  food  is  absolutely  contraband.^  Lord  Lans- 
downe,  in  the  Lords,  August  11,  said  that  the  Russian 
declaration  "greatly  amplified  the  definition  of  contraband, 
including  much  England  regarded  as  innocent.  England 
would  not  consider  herself  bound  to  recognize  as  valid 
the  position  of  any  prize  court  which  violated  the  recog- 
nized international  law."  And  Mr.  Balfour  in  the  Com- 
mons, on  the  same  day,  said  as  to  the  doctrine  that  a  bel- 
ligerent could  draw  up  a  list  of  articles  it  would  regard  as 
contraband  and  that  prize  courts  must  decide  accordingly: 
"If  that  doctrine  were  accepted  without  reservation,  neu- 
trals would  be  at  a  serious  disadvantage."  August  25,  in 
reply  to  the  shipping  deputation,  Mr.  Balfour  said  there 
was  no  possibility  of  Great  Britain  receding,  inasmuch  as 
she  knew  she  stood  "on  the  basis  of  all  recognized  Inter- 
national law  to  be  found  in  all  the  text-books  and  in  accord- 
ance with  the  general  practice  of  civilized  nations." 

The  English  view,  and  it  is  believed  it  is  the  view  of  the 
world,  is  well  put  by  the  Lazv  Times  of  London,^  It  de- 
clares "the  position  of  Russia  as  to  contraband  cannot  be 


1  Taylor's  International  Law,  p.  736  ;  Grotius,  Droit  des  Gens,  ni,  sees.  112, 
117,  and  note  to  sec.  112. 

2  Boston  Evening  Transcript,  August  9,  1904. 
^Law  Times,  August  13,  1904,  p.  330. 


PROBLEMS  OF  INTERNATIONAL  LAW    251 

accepted  for  a  moment  by  Great  Britain,"  and  says  the 
point  is  well  summed  up  by  the  London  Times  in  a  leading 
article :  "To  entitle  a  belligerent  to  treat  goods  as  contra- 
band, there  must  be  a  fair  presumption  that  they  are  in- 
tended for  warlike  use,  and  such  presumption  does  not  arise 
from  the  mere  fact  that  they  are  consigned  to  a  belligerent 
port.  In  other  words,  non-blockaded  ports  should  be  open 
to  the  legitimate  trade  of  neutrals,  and  belligerents  who .  .  . 
have  not  the  power  to  establish  an  effective  blockade  cannot 
be  suffered  to  attain  the  object  of  such  blockade  by  an.  . . 
extension  of  the  definition  of  contraband." 

At  least,  since  the  Declaration  of  Paris  of  1856,  a  paper 
blockade  is  of  no  legal  force,  and  a  blockade  to  be  recog- 
nized by  the  law  of  nations  must  be  "maintained  by  a  force 
sufficient  really  to  prevent  access  to  the  coast  of  the 
enemy."^  This  immensely  increased  the  security  of  neutral 
commerce  and  ought  not,  by  the  device  of  declaring  an  ex- 
tension of  the  list  of  contraband  articles,  to  be  done  away 
at  any  time  by  any  belligerent.  The  Russian  declaration, 
which  seeks  to  treat  as  contraband  substantially  all  fuel  and 
food  and  the  staple  from  which  clothing  is  made,  would 
certainly  have  this  effect  if  enforced,  and  the  most  objec- 
tionable harrying  of  neutral  commerce  and  deprivation  of 
noncombatant  belligerents  would  be  liable  to  follow.  That 
this  is  no  small  matter  to  neutral  trade  is  shown  by  a  very 
simple  consideration  of  the  facts.  If  we  regard  the  ex- 
cessive number  of  two  or  even  three  millions  of  persons 
as  engaged  in  or  by  location  or  otherwise  infected  by  the 
warlike  operations  of  Japan,"  then  neutral  ships  cannot 
carry  supplies  of  food  or  fuel  or  clothing  to  those  three 


I  Wheaton's  IntPr.  L.,  4(h  Kng.  ed.,  1904,  p.  691.  See  this  also  declared  in 
Russian  Declaration  of  February  14,  1904,  "Le  blocua,  pour  dtre  obligatoire 
doit  itre  effectif." 

"The  entire  number  of  persons  In  the  army  and  navy  of  Japan,  Including 
reserve  and  landwehr,  as  "ppears  by  the  Statesman's  Year-Book  of  1904,  p. 
864.  was  667,362. 
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millions  without  liability  to  seizure,  but  they  may  still  carry 
such  supplies  with  entire  immunity  to  some  forty-two  mil- 
lions of  Japanese,  constituting  the  civil  population.  The 
extension  by  the  terms  of  the  Russian  proclamation  is  of 
a  limitation,  lawful  as  to  one  fifteenth  of  the  people,  to 
the  whole  people,  and  it  seems  an  unwarranted  invasion  of 
the  plain  rights  of  neutrals  to  trade  in  these  great  staples 
with  forty-two  millions  of  people. 

It  is  certainly  customary  for  belligerents  to  announce 
what  articles  they  will  treat  as  contraband,  and  the  Insti- 
tute of  International  Law  resolved  in  1877  that  belligerent 
governments  should  determine  this  in  advance  on  the  oc- 
casion of  each  war,^  and  Prince  Bismarck  so  stated  in  reply 
to  a  complaint  of  Hamburg  merchants;  but  no  substantial 
alteration  of  the  rules  of  international  law  can  be  so  made. 

If  a  belligerent,  commanding  the  sea,  can  thus  paralyze 
the  neutral  transport  of  food,  fuel,  and  the  staples  of  cloth- 
ing, the  suffering  and  death  inflicted  on  the  millions  of 
noncombatants  in  such  island  nations  as  Great  Britain  or 
Japan  are  appalling  and  quite  unwarranted  by  public  law, 
and  the  blow  to  neutral  commerce  is  utterly  destructive. 

Considering  the  greatly  improved  facilities  for  inland 
transit,  the  test  of  noxious  or  not  according  to  the  character 
of  the  port  of  consignment  may  require  modification,  but 
such  articles  are,  by  the  great  weight  of  authority  and 
practice,  not,  as  Russia  would  make  them,  absolutely  con- 
traband, but  conditionally  so,  if  intended  for  warlike  use. 

So  late  as  December,  1884,  Russia,  at  the  Congo  Con- 
ference, declared  that  she  would  not  regard  coal  as  con- 
traband,^ and  foodstuffs  were  not  in  her  list  of  contraband 
in  1900.^ 

His  Excellency,  Count  Cassini,  the  ambassador  of  the 

1  Hall's  International  Law,  5th  ed.  1894,  p.  653  ;  Annuaire  for  1878,  p.  112. 

2  Lawrence's  War  and  Neutrality  in  the  Far  East,  p.  158. 
^Ibid.  p.  166. 
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Czar  at  Washington,  on  the  15th  of  September,  kindly 
called  my  attention  to  the  fact  that:  "As  to  the  question 
of  one  of  the  belHgerents  declaring  absolute  contraband 
goods,  not  generally  recognized  as  such,  it  cannot  be  re- 
garded as  something  quite  unusual.  During  the  Franco- 
Chinese  war,  for  instance,  the  French  Government  declared 
rice  absolutely  contraband  without  consideration  to  its  use, 
which  declaration  was  left  unprotested  by  any  neutral 
power." 

With  deference  it  is  submitted  that  the  action  of  France 
was  in  that  case  promptly  protested  by  England  and  that 
Lord  Granville  gave  notice  that  Great  Britain  would  not 
consider  herself  bound  by  a  decision  of  any  prize  court 
in  support  of  the  claim  of  France,  and  no  seizure  of  rice  was 
in  fact  made.^ 

Supplies  of  American  canned  meats  bound  for  Port 
Arthur  and  Vladivostock  were,  at  the  opening  of  the  war, 
seized  by  the  Japanese,  but  they  were  plainly  contraband 
as  destined  for  the  use  of  the  enemy's  armed  force." 

As  Dr.  Lawrence  shows,  England  imports  about  four 
fifths  of  the  wheat  and  flour  she  consumes,  and,  as  he  says, 
"The  value  of  our  food  trade  to  other  nations  secures 
that  we  shall  receive  powerful  assistance  in  our  efforts  to 
keep  it  open.  It  is  a  matter  of  life  and  death  for  us  to  pre- 
vent any  change  in  international  law  which  shall  make  the 
food  of  the  civilian  population  undoubtedly  contraband, 
and  if  arguments  and  protests  will  not  do  it,  force  must."" 

The  United  States  is  a  great  exporter  of  cotton  (she 
produces  about  two-thirds  of  the  world's  supply)  and  of 
food  products.  About  one-half  of  her  population  is  directly 
engaged   in   agriculture,   or  constitutes   the  households   of 

>  Hairs  International  Law,  1904,  pp.  662,  663  ;  Lawrence's  War  and  Neutral- 
ity in  the  Far  East,  p.  164  ;  Wheaton's  International  Lai",  4th  Eng.  ed.  1904, 
p.  672. 

'  Lawrence's  War  and  Neutrality  in  the  Far  East,  p.  167. 
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those  who  are  so  engaged.  As  a  result,  no  government 
can  maintain  itself  in  that  repubHc  which  does  not  use  all 
possible  efforts  to  keep  open  this  foreign  trade  in  field 
products. 

Against  earnest  and  concurrent  action  on  the  part  of 
these  two  powers  it  would  seem  strange  if  Russia  should 
successfully  carry  out  her  plan  for  extending  the  definition 
of  contraband,  and  so  turn  back  the  happy  progress  of 
neutral  right.  In  so  far  as  condemnations  have  already 
taken  place,  they  will  undoubtedly  be  the  source  of  claims 
for  damages  which  will  not  be  easily  satisfied. 

The  fact  that  cotton  was  declared  contraband  by  the 
United  States  in  its  war  with  the  Confederacy  seems  hardly 
in  point,  as  cotton  was  then  substantially  a  government 
monopoly  in  the  Confederacy  and  almost  its  only  source  of 
revenue.^  Cotton  and  its  seed  are  the  most  considerable 
item  in  the  imports  of  Japan,  being  almost  twice  as  great 
again  in  value  as  sugar,  the  second  article  in  value  in  the 
list. 

The  whole  record  as  to  claims  and  rulings  as  to  contra- 
band is  singularly  confused  and  conflicting,  but  the  claim 
advanced  by  Secretary  Hay  seems  so  clearly  within  the 
practice  and  the  weight  of  authority  of  the  past  half-century 
that  it  is  hoped  it  may  prevail.  Neutral  rights  are  the 
rights  of  the  vast  majority,  and  they  should  not  be  lightly 
prejudiced  for  those  of  the  belligerents,  who  are  always  a 
small  minority.  The  disturbance  to  trade,  moreover, 
caused  by  a  state  of  belligerency  between  any  two  maritime 
nations  is  now  world-wide.  Steam  and  electricity  have 
made  us  all  near  neighbors,  and  exactly  as  the  peace  and 
order  of  a  closely-settled  urban  community  must  be  kept 
by  far  more  stringent  regulations  than  that  of  a  community 
of  scattered  shepherds  and  farmers,  just  so  the  peace  and 

'  Ibtd.  p.  171. 
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security  of  the  vastly  increased  and  greatly  more  connected 
and  interwoven  commerce  of  the  modern  seas  must  be  pre- 
served by  correspondingly  adequate  rules. 

The  St.  Petersburg  dispatches  of  September  13  seem 
to  intimate  that  Russia,  upon  the  advice  of  the  commission 
of  eminent  persons  appointed  by  her  to  consider  this  matter, 
is  inclined  to  modify  her  declaration  as  to  absolute  and 
conditional  contraband  in  substantial  accord  with  the 
American  and  British  notes,  except  as  to  cotton,  and  this  is 
confirmed  by  those  of  the  19th.  The  action  is  received 
with  very  wide  satisfaction,  and,  it  is  believed,  is  in  accord 
with  the  peaceful  and  beneficent  sentiment  of  the  world. 
Russia  is  to  be  congratulated  upon  the  wisdom  and  human- 
ity of  this  action,  and  Secretary  Hay  upon  his  successful 
protest  against  what  he  well  characterized  as  "a  declaration 
of  war  against  commerce  of  every  description  between  the 
people  of  a  neutral  and  those  of  a  belligerent  state." 

Belligerent  Act  in  a  Neutral  Harbor^ 

The  seizure  of  a  Russian  vessel  of  war  by  the  Japanese 
in  the  Chinese  harbor  of  Chefoo  on  August  12  involves 
most  grave  questions  of  international  law.  The  Russian 
vessel  was  pursued  by  Japanese  destroyers,  but  escaped 
from  them  in  the  night.  They  later  found  her  in  the  neu- 
tral harbor.  The  Japanese  vessels  waited  outside  the  port. 
The  Russian  failed  to  come  out.  The  Japanese  commander, 
anticipating  his  escape  by  night  and  a  possible  attack  on 
merchantmen,  entered  the  port  with  two  destroyers.  It  is 
claimed  the  Russian  had  been  in  port  twenty-seven  hours, 
and  was  not  yet  completely  disarmed.  A  Japanese  officer 
with  an  armed  force  was  sent  on  board  in  the  night — the 
hour  was  3  a.  m. — with  a  message  that  the  Japanese  ex- 

»A  reply  to  this  discussion  was  printed  by  Mr.  K.  K.  Kawakaml.  attached  to 
the  Imperial  Japanese  Commission  at  St.  Louis,  In  the  Japanese- American  Com- 
mercial  Weekly,  of  September  24,  1904. 
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pected  her  to  leave  by  dawn  or  to  surrender.  The  Russian 
commander  refused  and  was  overheard  directing  that  the 
ship  be  blown  up.  At  the  same  time  he  seized  the  Japanese 
officer  and  threw  him  overboard,  falling  with  him,  and  the 
Japanese  interpreter  was  thrown  overboard.  The  forward 
magazine  exploded,  killing  and  injuring  several.  The 
Japanese  being  armed,  and  the  Russians  disarmed,  the 
former  prevailed  in  the  melee  and  took  possession  of  the 
vessel  and  removed  her  from  the  harbor.  The  Japanese 
loss,  due  to  the  explosion,  was  one  killed,  four  mortally 
wounded,  and  nine  others  injured.  Admiral  Alexieff  in- 
formed the  Czar  that  the  vessel  was  disarmed  the  day  be- 
fore, according  to  arrangements  with  the  Chinese  officials. 
The  captain  and  most  of  her  officers  and  crew  swam  ashore 
and  reported  that  the  Japanese  fired  on  them  as  they  fled. 
The  Russian  captain  reports  that  he  had  disarmed  the  ship, 
and  having  no  arms  to  resist  what  he  calls  a  piratical  at- 
tack in  a  neutral  harbor,  ordered  the  ship  blown  up. 

Admiral  Alexieff  says  the  Russians  were  conferring  with 
the  Chinese  officials  as  to  a  temporary  stay  to  repair  the 
ship's  engines,  and  had  given  up  to  the  Chinese  officials 
the  breech-blocks  of  the  guns  and  rifles  and  had  lowered 
the  ensign  and  pennant.^ 

Russia  earnestly  protested  at  Pekin  against  this  violation 
of  a  Chinese  port.  Japan  retained  the  vessel  and  justified 
the  seizure  on  several  grounds,  claiming  that  the  Russian 
ship  was  not  effectively  disarmed;  that  her  continuance 
in  the  harbor  after  the  lapse  of  twenty-four  hours  was  itself 
a  violation  of  the  neutrality  of  China  and  so  absolved 
Japan;  that  the  visit  was  to  ascertain  whether  or  not  the 
ship  was  in  fact  disarmed  adequately  and  whether  she  had 
just  claim  to  remain  for  repairs,  and  to  demand  her  de- 
parture otherwise,  and  that  the  Russians  began  hostilities 

1  See  London  Times  (weekly  ed.),  August  19,  1904,  p.  532. 
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and  thus  justified  the  Japanese  in  the  capture;  that  the 
weakness  of  China  in  enforcing  her  neutrahty  and  the  near- 
ness of  the  port  to  the  seat  of  war  all  excused  the  trans- 
action. 

It  is  respectfully  submitted  that  none  of  these  can  be 
accepted  as  justifying  the  capture  without  suffering  serious 
impairment  of  the  sanctity,  the  peace,  and  order  of  neutral 
harbors  and  encouraging  a  painful  retrogression  in  the  pub- 
lic law  applicable. 

As  Wheaton  says,  Bynkershoek  alone,  of  writers  of 
authority,  allows  the  seizure  of  a  vessel  pursued  into  neu- 
tral waters,  and  even  he  admits  he  has  never  seen  this  doc- 
trine in  any  but  the  Dutch  writers.^  Mr.  John  Bassett 
Moore  shows  that  Bynkershoek's  doctrine  as  to  right  of 
pursuit  is  almost  unanimously  condemned  collecting  the 
authorities  upon  the  subject,^  and  he  also  shows  that  in 
1806  President  Madison  so  held  in  protesting  against  the 
destruction  of  a  French  ship  VImpetucux,  disabled  by  a 
^ale  and  destroyed  by  the  Melampus  and  two  other  British 
snips  on  the  coast  of  North  Carolina.  The  present  was, 
moreover,  hardly  a  case  of  fresh  pursuit,  the  Russian  ves- 
sel having  eluded  her  pursuers  and  having  been  later  found 
in  the  Chinese  port. 

The  practice  of  powerful  belligerents,  and  especially  Eng- 
land, was  formerly  to  pay  little,  if  any,  attention  to  the 
sanctity  of  a  neutral  port,  yet  the  practice  seems  never  to 
have  been  deemed  lawful. 

Here  are  some  of  the  old  precedents  involving  hostile 
meetings  of  war-vessels  in  neutral  waters.  During  the 
second  Punic  war,  Scipio,  with  two  Roman  galleys,  entered 
the  port  of  Syphax,  king  of  Numidia,  to  seek  his  alliance. 
There  he  found  Hasdrubal  upon  a  like  errand  with  seven 


1  Wheaton'B  International  Law,  sec.  429  (  ith  ed.  Eng.). 
"Moore's  International  Arbitration,  p.  1120. 
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Carthagenian  galleys,  but  they  "durst  not  attack  him  in  the 
king's  haven, "^  The  Venetians  and  Genoese  being  at  war, 
their  fleets  met  in  the  harbor  of  Tyre,  "and  would  have 
engaged  in  the  very  haven,  but  were  interdicted  by  the  gov- 
ernor," and  therefore  went  to  sea  and  fought  in  the  open." 

In  1G04  James  the  First  of  England  forbade  acts  of 
belligerency  in  certain  waters  near  the  English  coast;  but 
in  1605  the  Dutch  and  Spanish  fleets  fought  in  Dover  Har- 
bor. The  English  castle  was  silent  until  the  victorious 
Dutch  bound  their  prisoners  two  by  two  and  threw  them 
into  the  sea;  then  at  last  the  castle  battery  fired  upon  the 
inhuman  victors.^  England  here  tardily  resisted  a  breach 
of  the  neutrality  of  a  British  port.  However,  a  year  later, 
the  Dutch  East  India  fleet  was  attacked  by  the  British  in 
Bergen  Harbor.  The  governor  of  the  town  fired  upon  the 
attacking  fleet.* 

Four  French  ships  of  war  which  fled  to  Lagos  after  con- 
flict with  the  English  off  Cadiz,  in  1759,  were  destroyed  in 
that  harbor  by  the  English.  Portugal  made  complaint  to 
England.  Pitt  was  civil  and  an  apology  was  duly  made  by 
the  Earl  of  Kinoul  as  special  ambassador  extraordinary,  who 
promised  that  the  British  would  be  more  careful  in  the 
future,  but  there  was  no  restitution  or  compensation. ° 

Phillimore  declares  this  "a  clear  and  unquestionable  vio- 
lation of  the  neutral  rights  of  Portugal,  and  it  was  one 
of  the  causes  of  war  by  France  against  Portugal."^ 

In  1781  an  English  squadron  in  Porto  Praya,  in  the 
Cape  Verde  Islands,  was  attacked  by  a  French  fleet.  The 
Portuguese   fort   resisted  the  attack   and  no   prizes   were 

1  Moore's  International  Arbitration,  p.  1116,  quoting  the  Incident  from  Livy. 

2  Moore's  International  Arbitration,  p.  1117,  quoting  Molloy,  De  Jure  Mariti- 
mo  (5tli  ed.),  p.  12. 

3  Walker's  International  Law,  pp.  169,  170;  Grotius'  Hist.  vol.  xiv,  p.  794. 

*  Vattel,  bk.  ni,  chap,  vii,  sec.  132. 

*  Dana's  Notes  to  Wheaton,  sec.  430  ;  Moore's  International  Arbitration,  p. 
1127. 

*  Phillimore's  International  Law,  sec.  373. 
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taken.  The  French  Government  approved  the  attack,  as 
Ortolan  says,  perhaps  in  retaHation  for  the  action  at 
Lagos/ 

The  French  frigate  Modeste  was  captured  by  the  Enghsh 
in  the  harbor  of  Genoa  in  1793.  There  was  neither  apology 
nor  restitution." 

In  the  war  of  1812  the  United  States  frigate  Essex,  at 
anchor  and  dismasted  in  Valparaiso  Harbor,  was  attacked 
and  captured  by  two  British  ships.  The  Levant,  a  prize 
of  the  United  States  frigate  Constitution,  was  chased  into 
Porto  Praya  and  there  captured  while  at  anchor  by  vessels 
from  the  British  fleet.^ 

The  American  privateer  General  Armstrong,  a  brig  of 
seven  guns,  was  attacked  and  destroyed  by  a  British  squad- 
ron of  one  hundred  and  thirty  guns  in  the  harbor  of  Fayal 
in  1814.*  The  resistance  was  most  gallant  and  assaults 
were  repeatedly  repulsed  with  great  loss  of  life.  The  Portu- 
guese governor  interposed  with  the  English  commander 
to  obtain  a  cessation  of  hostilities,  but  the  latter  claimed 
that  the  Armstrong  had  fired  upon  the  English  boats  with- 
out cause  and  that  he  would  take  possession  of  the  priva- 
teer in  consequence,  saying  that  if  the  Portuguese  inter- 
fered he  would  treat  the  castle  and  island  as  enemies.  It 
appeared  that  at  evening  the  long-boats  of  the  British 
squadron,  with  a  large  force,  apparently  armed,  outnum- 
bering the  crew  of  the  privateer,  approached  so  as  to  touch 
her  stern  with  a  boat-hook.  They  were  warned  off,  and 
not  desisting,  were  fired  on  with  fatal  results,  and  returned 
the  fire.  The  English  commander  claimed  that  he  intended 
to  reconnoiter  the  privateer  merely,  and  to  observe  the 
neutrality  of  the  port.     The  circumstances  were  such  that 

1  Moore's   History  of  International  Arbitration,    p.    1127 ;    Diplomatia  de   la 
Mer,  II,  320. 

»  Hall's  International  Law  (ed.  of  1904),  p.  602. 

■  Dana's  Notes  to  Wheaton,  sec.  430. 

*  Wharton's  Digest,  604  ;  Snow's  Cases  in  International  Law,  p.  396. 
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the  Americans  thought  themselves  justified  in  taking  the 
approach  as  an  attack  and  attempted  boarding,  and  in  re- 
sisting accordingly.  The  vessel  lay  during  most  of  the 
affray  within  a  half-pistol-shot  of  the  castle.  Some  build- 
ings were  burned  and  persons  were  killed  upon  the  land  by 
the  British  cannonade,  well  illustrating  the  results  of  such 
a  practice. 

This  was  the  foundation  of  a  claim  against  Portugal  by 
the  United  States  for  failing  to  keep  the  peace  of  the  port. 
On  a  reference  to  Louis  Napoleon,  President  of  the  French 
Republic,  as  arbiter,  he  finally  held,  in  1852,  a  few  days 
before  he  assumed  the  imperial  dignity,  against  the  claim, 
on  the  ground  that  the  Americans  did  not  apply  for  pro- 
tection to  the  Portuguese  authorities  in  time,  and  that  they 
fired  first  upon  the  British  boats  as  they  approached  in  the 
night.  This  case  has  been  cited  as  the  principal  case  sup- 
porting the  conduct  of  the  Japanese  at  Chefoo. 

Dana  says  that  the  "decision  w^as  not  satisfactory  to  the 
United  States  Government,  as  they  did  not  consider  the 
fact  on  which  it  rested  as  established  in  proof."  He  thinks 
the  rule  should  be  confined  to  cases  where  the  vessel  "makes 
a  fair  choice  to  take  the  chances  of  a  combat  rather  than 
to  appeal  to  neutral  protection."^ 

Lawrence  thinks  the  doctrirte  of  the  decision  has  been 
fully  accepted  by  British  publicists,  while  American  jurists 
have  been  disposed  to  deny  or  qualify  it,  but  he  reaches 
the  conclusion  that  the  side  which  in  a  neutral  harbor  fights 
purely  in  self-defense  can  hardly  on  that  account  forfeit 
the  right  to  redress.^ 

The  rule  that  the  belligerent  captured  in  a  neutral  port 
cannot  recover  compensation  from  the  neutral  power  unless 
he  demanded  protection  and  there  was  failure  to  aft'ord  it, 


1  Dana's  Notes  to  Wheaton,  sec.  430. 

*  T.  J.  Lawrence's  International  Law,  p.  540. 
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is  by  no  means  an  indication  that  the  neutral  may  not  de- 
mand satisfaction  for  the  invasion  of  its  sovereignty  with- 
out any  such  circumstances.  The  basis  of  recovery  is  the 
neghgence  of  the  neutral  in  one  case,  but  the  basis  of  re- 
covery in  the  other  is  the  trespass  of  the  offending  bel- 
ligerent. 

Mr.  Justice  Story,  a  person  quite  as  extensively  versed  in 
public  law  as  Napoleon  the  Third,  considered  that  a  bel- 
ligerent attacked  in  neutral  territory  is  justified  in  using 
force  in  self-defense.^ 

It  is  impossible  that  international  law  should  be  so  di- 
vorced from  the  law  of  nature  and  all  municipal  law  as  to 
hold  otherwise,  and  in  the  private  law  of  self-defense  one 
may  always  justify  upon  the  appearance  of  necessity. 

It  is  believed  that  later  practice  and  decisions  in  no  way 
warrant  the  invasion  of  a  neutral  port  even  to  seize  or 
attack  a  hostile  cruiser  harboring  there.  Ortolan  long  since, 
while  strongly  supporting  the  exterritoriality  of  ships  of 
war,  yet  declared  that  if  the  vessel  of  war  in  territorial 
waters  undertakes  to  commit  any  acts  of  aggression  or 
hostility  or  violence,  it  is  the  right  of  all  nations  immedi- 
ately to  take  all  the  measures  and  employ  all  the  means 
necessary  for  a  legitimate  defense.^  It  is  literally  defense 
against  a  hostile  invasion. 

The  more  recent  precedents  are  as  follows:  Near  the 
opening  of  the  Franco-Prussian  war,  a  French  ship,  after 
an  unsuccessful  combat  with  a  German  ship  off  the  harbor 
of  Havana,  escaped  into  the  harbor.  The  German  vessel 
respected  the  neutrality  of  the  Spanish  port  and  did  not 
further  molest  the  French  ship,  which  remained  at  Havana 
until  the  close  of  the  war.^ 

illaU's  International  Law   (ed.  of  1904),  p.  625,  and  note  citing  The  Anne, 
3  Wheaton,  477.     See  also  T.  J.  Lawrence,  International  Law,  p.  540. 
'  Diptnmatie  de  la  Mrr,  ix,  218. 
'Uarper'a  Weekly,  August  27,  1904,  p.  1309. 
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The  United  States  warship  Wachusctt  in  1864  attacked 
and  captured  the  Confederate  cruiser  Florida  in  the  harbor 
of  Bahia  and  towed  her  to  sea.  In  that  case,  also,  there 
was  resistance  and  shots  were  exchanged  and  three  men 
were  injured  on  the  attacking  vessel/  She  was  pursued 
by  a  Brazilian  man-of-war,  but  escaped  by  superior  speed. 
Although  feeling  against  vessels  of  the  class  of  the  Florida 
and  against  countries  harboring  them  was  most  intense,  yet 
the  act  was  repudiated  wholly  by  the  United  States,  the  com- 
mander of  the  Federal  vessel  was  court-martialed,  the  consul 
who  had  advised  him  dismissed,  and  the  Supreme  Court 
held  that  Brazil  was  justified  by  the  law  of  nations  in  de- 
manding the  return  of  the  captured  vessel  and  proper  redress 
otherwise,  and  that  the  captors  acquired  no  rights.^ 

In  like  manner,  in  the  case  of  the  American  steamer 
Chesapeake,  which  was,  it  was  claimed,  piratically  seized 
on  a  voyage  between  New  York  and  Portland  in  1863  by 
certain  alleged  Confederate  partisans,  who  took  passage 
on  her  in  New  York,  she  having  been  pursued  by  a  war- 
ship of  the  United  States  into  Nova  Scotian  waters  and 
there  seized,  and  two  men  on  board  and  one  of  the  leaders 
of  the  partisans  on  a  neighboring  vessel  taken  into  custody ; 
the  vessel  and  the  men  were  surrendered  by  the  United 
States  and  an  apology  made  for  violating  British  territory.^ 

Dispatches  from  Buenos  Ayres  of  August  28,  1904,  show 
that  relations  between  Argentina  and  Uruguay  have  be- 
come strained  through  an  attack  by  Uruguay  on  an  insur- 
rectionary force  directed  against  her,  but  in  Argentine 
waters. 

The  cases  holding  the  seizures  of  merchant  vessels  in 
neutral  waters  void  are  too  numerous  to  collate  and  are 
therefore  omitted. 


1  Maclay's  History  of  the  Navy,  vol.  ii,  p.  557. 

'I  The  Florida,  101  U.  S.  37  ;  HaU's  International  Laxo  (ed.  1904),  p.  620. 
8  Hairs  International  Law   (ed.  1904),  p.  620;  Wheaton's  International  Law 
(4th  ed.  Eng.),  p.  580. 
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The  fact  that  the  Russian  ship  had  remained  more  than 
twenty-four  hours  in  the  Chinese  harbor  shows  a  possible 
violation  of  the  twenty-four-hour  limit  adopted  by  China 
in  her  declaration  of  neutrality,  if  the  Russian  ship  was  not, 
as  claimed,  detained  for  necessary  repairs  and  already  dis- 
armed. 

The  limit  of  twenty-four  hours  was  one  which  China 
could  adopt  or  not  in  her  discretion  and  therefore  could 
enforce  or  not.^  No  other  power  had  tlie  right  to  enter 
her  ports  to  enforce  it.  It  is  usual,  but  not  a  legal  obliga- 
tion, for  neutral  nations  to  fix  such  a  limit  for  the  stay  of 
belligerent  ships  of  war  in  their  ports.  Though  such  a  rule 
seems  in  process  of  formation  as  a  requirement,  yet  dur- 
ing the  present  operations,  though  many  have,  numerous 
nations  appear  not  to  have  announced  such  a  limit. 

In  the  case  of  a  Russian  gunboat  in  the  harbor  of  Shang- 
hai which  failed  to  withdraw  on  the  demand  of  China,  Dr. 
Lawrence  says  that  Japan  "might  have  given  notice  to 
China  that  she  would  no  longer  respect  the  territorial  waters 
of  a  state  which  seemed  powerless  to  defend  its  neutrality, 
or  she  might  have  claimed  reparation  for  the  indulgence 
shown  to  her  opponent."-  She  did  neither,  but  after  long 
parley  the  Russian  vessel  was  dismantled.  The  statement 
of  the  rights  of  Japan  seems  extreme,  and  the  constant 
assumption  that  the  twenty-four-hour  limit  is  a  provision 
of  international  law  which  a  belligerent  may  enforce  against 
any  neutral  seems  wholly  unwarranted. 

A  practice  of  declaring  such  limit  is  widespread  and 
growing,  but  the  rule  on  this  subject,  as  stated  in  the  edi- 
tion of  Wheaton  published  within  the  year  with  notes  by 
J.  Beresford  Atley,  is  as  follows :  "The  reception  or  exclu- 
sion of  belligerent  cruisers  and  their  prizes  in  neutral  ports 

» Dana'8  Notes  to  Wheaton,  sec.  429. 

'  War  and  Neutrality  in  the  Far  East,  p.  138. 
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is  a  matter  entirely  at  the  discretion  of  the  neutral  govern- 
ment."^ He  shows  that  the  Hmit  of  twenty-four  hours  for 
the  stay  of  a  belHgerent  ship  of  war  in  a  neutral  harbor  is 
not  half  a  century  old  and  depends  on  the  action  of  the 
neutral  power  in  declaring  it,  and  that  it  is  not  a  settled 
obligation  of  international  law. 

Lawrence  thinks  the  twenty-four-hour  regulation  ad- 
mirable, and  points  out  that  neutrals  are  bound  to  treat 
both  belligerents  alike,  but  says  the  law  of  nations  allows 
the  stay  of  belligerent  vessels  in  neutral  ports,  and  that  we 
have  no  right  to  complain  where  this  regulation  is  not 
adopted.  He  says  expressly  that  the  common  "assumption 
that  international  law  forbids  belligerent  vessels  to  enjoy 
the  shelter  of  neutral  ports  for  more  than  twenty-four  hours 
at  a  time. .  .is  an  error,  but  one  so  general  that  those  who 
give  expression  to  it  have  much  excuse."^ 

A  neutral  state  may  at  will  close  all  its  ports  to  belliger- 
ents, and  the  New  York  Nation  says:  "Norway  and 
Sweden,  we  believe,  have  done  so  in  the  present  war."^ 
It  is  believed  that  Norway  and  Sweden  and  Denmark  have 
excluded  warships  of  the  two  belligerents  from  a  large 
number  of  their  principal  fortified  ports,  but  not  from  all. 
Their  proclamations  of  neutrality  seem  so  to  provide,  and 
this  has  been  their  policy  for  half  a  century.*  They  im- 
pose the  twenty-four-hour  limit  in  such  ports  as  are  left 
open. 

The  fact  that  Japan  on  September  11  made  protest 
against  the  Russian  auxiliary  cruiser  Lena  remaining  in 
San  Francisco  Harbor  longer  than  twenty-four  hours 
brings  home  the  question  to  the  United  States  Govern- 
ment.   The  vessel  claimed  that  she  was  detained  for  neces- 


iWheaton's  International  Law  (4th  Eng.  ed.),  p.  587,  note. 

*  War  and  Neutrality  in  the  Far  East,  p.  120. 

8  The  Nation,  August  4,  1904,  p.  101. 

^  Revue  Generale  de  Droit,  Mai  et  Juin,  1904,  pp.  14  and  15  of  Documents. 
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sary  repairs  and  the  United  States  took  steps  to  ascertain 
whether  or  not  this  was  well  founded,  and  enforced  very 
fully  its  neutral  regulations  by  directing  the  disarmament 
of  the  ship.  It  is  inconceivable  that  any  foreign  power 
could  undertake  to  investigate  by  force  such  a  question 
and  to  determine  for  itself  the  facts  and  thereupon  precipi- 
tate a  naval  engagement  in  San  Francisco  Harbor.  It  is 
not  conceivable  that  such  a  practice  could  be  tolerated  by 
the  neutral  maritime  powers.  The  claim  of  the  Japanese 
consul  of  a  right  personally  to  inspect  the  Lena  was  not  ad- 
mitted by  the  collector  of  the  port,  who  held,  very  justly, 
that  such  inspection  was  the  business  of  the  United  States 
authorities  alone/  A  belligerent  cannot  have  the  right  to 
police  all  neutral  harbors  for  the  purpose  of  enforcing  regu- 
lations imposed  by  those  powers.  Any  such  invasion  of 
territorial  jurisdiction  upon  a  disputed  question  of  fact 
would  be  lamentable  in  its  results,  and  any  rule  naturally 
leading  to  such  consequences  should  be  resisted  absolutely 
on  its  first  appearance. 

The  Nation  asks  in  this  connection  why  all  neutral  ports 
should  not  be  closed  except  to  ships  in  distress.  It  may  be 
observed  that  a  neutral  state  does  habitually  close  its  landed 
territory  to  the  forces  of  a  belligerent,  and  that  a  like  rule 
applied  habitually  to  neutral  ports  would  greatly  limit  naval 
warfare  and  tend  to  check  the  loss  and  disturbance  which 
it  inflicts  on  neutral  commerce.  It  would  strongly  tend 
to  localize  war  and  avoid  far-reaching  complications.  The 
main  objection  to  it,  as  has  been  said,  is  the  overwhelming 
advantage  it  would  give  to  great  colonial  powers  like  Great 
Britain,  having  ports  in  all  parts  of  the  world. 

Peace  being  the  normal  order  of  things,  as  Sir  John  Mac- 
donell  has  lately  said,  the  disposition  of  the  past  forty  years 
has  been  that  the  "interest  of  neutrals  should  prevail  in 


»  New  York  Nation,  September  15,  1904. 
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conflict  with  those  of  belligerents,"^  and  the  recrudescence 
of  belligerent  sentiment  which  Sir  John  reports  must  be 
abated.  Commerce,  after  all,  is  the  great  interest  and 
service  of  the  seas,  and  war  is  a  minor  and  temporary  affair. 
The  greater  interest  ought  not  to  yield  to  the  less,  except 
under  the  most  direct  necessity. 

Sinking  Neutral   Vessels 

The  sinking  of  a  neutral  ship  by  a  Russian  squadron  on 
the  ground  that  she  was  carrying  contraband  of  war  and 
that  it  was  impossible  on  account  of  the  weather,  lack  of 
coal,  and  the  neighborhood  of  a  Japanese  fleet,  to  bring  her 
in  for  adjudication  has  led  to  wide  and  unfavorable  crit- 
icism. 

The  ship,  the  Knight  Commander,  was  alleged  to  be 
loaded  with  a  cargo  of  railroad  supplies  intended  for  bel- 
ligerent use  by  Japan.  Her  papers  were  preserved,  her 
officers  and  crew  placed  in  safety  and  allowed  to  attend 
the  condemnation  proceedings  at  Vladivostock.  The  court 
there  subsequently  held  such  proceedings  a  basis  for  con- 
demnation. 

The  criticism  seems  to  rest  on  the  doctrine  often  asserted 
that  although  a  belligerent  vessel  taken  as  a  prize  may  be 
destroyed  if  it  cannot  be  brought  in,  yet  a  neutral  vessel 
so  taken  must  not  be  destroyed,  but  if  she  cannot  be  brought 
in,  must  be  allowed  to  go  free,  even  though  carrying  con- 
traband. 

The  contraband  articles  cannot  be  taken  from  the  neutral 
ship  for  at  least  two  reasons :  First,  commonly,  as  in  the 
case  of  the  Knight  Commander's  cargo  of  railroad  sup- 
plies, it  is  physically  impossible  for  the  warships  to  accom- 
modate them.  Secondly,  the  claim  always  is  that  the  ship 
and  her  papers  and  necessary  witnesses  must  be  brought  into 

^Nineteenth  Century,  July,  1904. 
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port  as  a  condition  for  condemning  the  cargo.  Thus,  in  the 
Trent  affair,  where  it  was  claimed  that  the  carrying  of 
Messrs.  Mason  and  SHdell  was  in  the  nature  of  carrying 
contraband,  and  that  therefore  their  seizure  and  removal 
was  warranted,  it  was  successfully  answered  that  until  con- 
demned by  a  proper  prize  court,  a  captor  has  no  right  to 
do  anything  except  bring  the  ship  before  the  court.^ 

This  doctrine,  that  a  neutral  vessel  can  never  be  destroyed 
before  adjudication,  seems  to  rest  mainly  on  the  case  of  the 
felicity/  where  Sir  W.  Scott  passed  on  the  subject  of  an 
American  merchant  ship  and  cargo  destroyed  by  the  English 
cruiser  Bndymion  during  the  war  of  1812.  The  vessel  was 
sailing  under  British  license  but  mistook  her  captor  for  an 
American  warship.  She  therefore  concealed  this  license. 
The  weather  was  so  boisterous  and  the  vessel  so  injured 
that  she  could  not  be  brought  to  port,  nor  could  the  captor 
spare  a  prize  crew.  She  was  therefore  burned.  The  court 
holds,  as  her  license  was  concealed,  she  must  be  treated 
simply  as  a  belligerent,  and  that  the  destruction  w^as  legal. 
It  is  said,  arguendo  merely,  that  if  she  had  shown  her  li- 
cense she  would  have  been  entitled  to  be  treated  as  a  neu- 
tral, and  Sir  William  says: 

"Where  it  is  neutral,  the  act  of  destruction  cannot  be 
justified  to  the  neutral  owner  by  the  gravest  importance 
of  such  an  act  to  the  public  service  of  the  captor's  own  state ; 
to  the  neutral  it  can  only  *be  justified,  under  any  such  cir- 
cumstances, by  a  full  restitution  in  value.  These  are  rules 
so  clear  in  principle  and  established  in  practice  that  they 
require  neither  reason  nor  precedent  to  illustrate  or  sup- 
port them." 

This  remark  of  an  eminent  judge  seems  largely  the  parent 
of  the  rule.     It  is  submitted,  with  deference,  that  the  rule 

iWheaton's  International  Law  (ed.  1904),  sec.  109  b. 
'Dodson'B  Admiralty,  381. 
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apparently  sought  to  be  enforced  by  the  Russian  authori- 
ties and  recognized  by  the  Vladivostock  court,  is  more  just 
and  reasonable,  namely,  that  if,  for  good  and  sufficient 
cause,  such  neutral  prize  cannot  be  brought  in,  there  is  no 
obligation  to  allow  her  to  go  free,  to  reinforce  the  enemy 
with  her  cargo,  but  as  a  rule  of  necessity,  to  prevent  the  de- 
livery of  the  cargo,  she  may  be  destroyed  exactly  as  a  bellig- 
erent, the  crew  and  papers  being  preserved,  and  the  ques- 
tion of  prize  or  no  prize  being  adjudicated  as  if  she  had 
been  brought  in.  It  seems  too  much  to  expect  the  other 
rule  to  be  observed  where  the  cargo  is  plainly  contraband 
and  important  to  the  enemy.  The  objection  by  England 
to  the  destruction  of  this  ship,  M.  de  la  Peyre  declared  re- 
cently, does  not  rest  on  a  solid  foundation,  and  that  of  the 
United  States,  he  says,  is  even  less  permissible,  since  during 
the  War  of  Secession  the  two  parties  systematically  sank 
all  the  prizes. 

M.  de  la  Peyre  is  under  a  mistake.  The  Federal  cruisers 
habitually  brought  in  and  submitted  to  the  prize  courts 
their  captures.  No  such  course  was  open  to  the  Confeder- 
ate cruisers,  since  all  the  ports  of  the  Confederacy  were 
blockaded  and  the  ports  of  no  other  country  were  open  to 
them  for  such  use. 

Captain  Semmes,  of  the  Confederate  cruiser  Alabama 
habitually  burned  his  captures,^  but  he  seized  only  vessels 
belonging  to  American  citizens  and  carefully  avoided  neu- 
tral ships  or  cargoes.  His  practice  is  therefore  precedent 
as  to  the  right  to  destroy  a  neutral  vessel  without  con- 
demnation. 

His  situation  was,  however,  such  that  if  he  had  the  full 
rights  of  a  belligerent  it  would  seem  that  he  had  as  a  matter 
of  necessity  the  right  to  destroy  contraband  of  war  even 


^Records  United  States  and  Confederate  Navies,  vol.  i,  where  conduct  of  both 
navies  is  set  out  at  length  and  in  detail,  with  records  and  correspondence. 
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without  the  intervention  of  a  prize  court.  Suppose  an 
armed  British  ship,  fitted  for  belHgerent  use,  had  been  met 
on  her  way  to  a  Federal  port,  evidently  designed  for  sale 
and  likely  to  be  bought  by  the  Federal  Government.  Would 
Captain  Semmes  have  been  bound  by  international  law  to 
leave  her  unmolested  since  he  could  not  bring  her  into  port 
for  condemnation  ?  The  suggestion  that  such  is  the  law  of 
Sir  William  Scott's  dictum  and  the  echo  of  it  by  the  writers, 
cannot  be  concurred  in. 

It  must  be  admitted  that  a  neutral,  carrying  contraband, 
is  not  exposed  by  that  act  alone  to  condemnation  of  the 
ship,  but  Sir  AMlliam  Scott  himself  recognized  that  "the 
ancient  practice  was  otherwise,"  and  said:  "It  cannot  be 
denied  that  it  was  perfectly  defensible  on  every  principle 
of  justice."^  He  shows  that  modern  policy  has  introduced 
a  relaxation  on  this  point,  but  that  circumstances  of  aggra- 
vation or  misconduct  may  revive  against  the  ship  the  an- 
cient penalty. 

Justice  Story  shows  that  the  penalty  is  applied  to  the 
vessel  on  account  of  cooperation  "in  a  meditated  fraud  upon 
the  belligerents  by  covering  up  the  voyage  under  false 
papers  and  with  a  false  destination."^  The  whole  right  of 
seizure  and  condemnation  of  neutral  contraband  is  based, 
as  Kent  shows  from  Vattel.  on  "the  law  of  necessity"  and 
"the  principle  of  self-defense."^ 

Sir  W.  Scott  held  that  the  penalty  for  carrying  dispatches 
of  a  belligerent  (certainly  a  more  noxious  act),  must  be 
the  condemnation  of  the  neutral  ship,  and  argues  that  the 
confiscation  of  the  dispatches  would  be  ridiculous  and  says : 
"It  becomes  absolutely  necessary,  as  well  as  just,  to  resort 
to  some  other  measure  of  confiscation,  which  can  be  no 


»  The  Neutralitet.  3  C.  Robinson.  295. 
"Carrlngton  v.  Merchants  Ins.  Co.,  8  Peters,  495. 
»  Seton  V.  Low,  1  Johns,  Cases,  i. 
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other  than  that  of  the  vehicle."^  If  the  courts  of  Russia, 
reasoning  as  boldly  as  Sir  William,  Mr.  Justice  Story,  and 
Chancellor  Kent,  are  allowed  to  maintain  their  conclusion 
from  the  rules  of  justice  and  necessity,  their  position  is  by 
no  means  untenable. 

His  Excellency,  Count  Cassini,  the  Russian  imperial  am- 
bassador to  the  United  States,  on  the  15th  of  September, 
1904,  by  letter,  kindly  called  the  writer's  attention  to  the 
Russian  imperial  order  of  March  27,  1895,  which  reads 
as  follows : 

"In  extreme  cases,  where  the  retention  of  ships  is  im- 
possible, owing  to  their  bad  condition,  when  they  are  of 
small  value,  in  danger  of  capture  by  the  enemy,  when  at 
a  great  distance  from  a  home  port,  or  when  there  is  danger 
for  the  ship  which  has  taken  the  prize,  the  commander,  upon 
his  responsibility,  may  burn  or  sink  the  captured  vessel 
after  previously  having  taken  her  crew  and  as  far  as  possi- 
ble her  cargo.  Her  documents  must  be  preserved  and  wit- 
nesses can  be  held  for  the  purpose  of  testimony  before  the 
prize  court." 

His  Excellency  adds : 

"As  this  last  declaration  has  never  been  protested  by  any 
power,  it  appears,  consequently,  that  the  commander  of  the 
Russian  man-of-war  committed  a  perfectly  lawful  act  in 
sinking  the  British  steamer  Knight  Commander,  which  was 
undoubtedly  carrying  contraband  of  war,  as  was  proven  im- 
mediately after  her  being  stopped.  This  was  confirmed 
later  on  at  the  trial,  when  the  deposition  of  the  captain 
was  refuted  and  contradicted  by  the  presented  board  docu- 
ments which  he  supposed  to  be  lost  with  the  ship." 

The  instructions  issued  by  the  Secretary  of  the  Navy 
of  the  United   States  in   1898   to  blockading  vessels  and 


1  The  Atlanta,  6  C.  Robinson.  440. 
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cruisers,  and  prepared  by  the  Department  of  State,  strong- 
ly resemble  those  of  Russia. 

They  are  as  follows : 

"28.  If  there  are  controlling  reasons  why  vessels  may 
not  be  sent  in  for  adjudication,  as  unseaworthiness,  the 
existence  of  infectious  disease,  or  the  lack  of  a  prize  crew, 
they  may  be  appraised  and  sold,  and  if  this  cannot  be  done, 
they  mav  he  destroyed.  The  imminent  danger  of  recap- 
ture would  justify  destruction,  if  there  was  no  doubt  that 
the  vessel  was  good  prize.  But,  in  all  such  cases,  all  the 
papers  and  other  testimony  should  be  sent  to  the  prize 
court,  in  order  that  a  decree  may  be  duly  entered," 

It  is  to  be  observed  that  the  language  is  general,  appli- 
cable to  neutral  as  well  as  belligerent  vessels,  and  it  is  be- 
lieved it  in  a  measure  supports  the  Russian  contention. 

It  is  submitted  that  this  rule  and  the  Russian  practice  are 
entirely  reasonable  and  in  accordance  with  the  necessities 
of  maritime  war  and  that  they  are,  therefore,  able  to  im- 
pair the  authority  of  a  dictum  even  from  so  eminent  an 
admiralty  judge  as  Sir  W.  Scott. 

The  result  of  this  inadequate  discussion  of  these  several 
problems  in  international  law  (a  few  of  the  many  lately 
mooted)  is  a  humiliating  sense  of  the  uncertainty,  confu- 
sion, and  conflict  which  still  attend  the  maritime  rights  of 
neutrals  in  the  time  of  war.  One  is  forced  almost  to  ac- 
quiesce in  M.  de  la  Peyre's  recent  statement  that  maritime 
international  law  does  not  exist. ^ 

It  certainly  shows  the  great  necessity  of  an  authoritative 
international  conference  to  discuss,  define,  and  establish  the 
rights  and  duties  of  neutral  commerce  in  time  of  war. 
Now  that  the  vast  and  complicated  machinery  of  war  is 
of  such  desolating  destruction,  it  is  more  true  even  than 
a  generation  ago,  when  the  late  Mr.  Lecky  so  convincingly 

>  Questions  diplomatique  a  et  colottiales,  August  1,  1904,  p.  185. 
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proclaimed  it,  that  the  rich  nations  are  the  potent  ones  in 
war,  as  in  a  ruder  age  they  were  not.  It  is  true,  too,  that 
the  very  riches  which  enable  them  to  support,  powerfully 
persuade  them  to  avoid,  war.  These  great  commercial 
powers  possess  the  seas  with  their  beneficent  adventures, 
and  they  must  strive  to  keep  the  peace  on  those  great  high- 
ways of  all  the  nations,  and  the  ships  that  bear  the  means 
of  life  must  be  considered  as  of  interest  and  human  claim 
equal  and  paramount  to  those  designed  to  inflict  death. 
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Ten  years  ago  one  was  accustomed  to  hear  the  proposi- 
tion confidently  advanced  and  stoutly  maintained  that  the 
period  of  development  of  constitutional  law  had  closed,  and 
that  the  civilized  world  was  in  the  period  of  administrative 
development.  I  knew  then  that  this  proposition,  if  not  an 
error,  was  at  least  an  exaggeration,  and  everybody  knows 
it  now.  If  the  devotees  of  administrative  law  and  theory 
had  been  content  to  say  that  constitutional  law  had  reached 
a  much  fuller  development  than  administrative  law,  and 
that  its  unsolved  problems,  though  highly  important,  were 
fewer  in  number  than  those  of  administrative  law,  no  fault 
could  have  been  found,  or  could  now  be  found,  with  the 
contention.  But  the  events  of  the  last  six  years  especially 
have  shown  most  conclusively  that  the  work  of  the  con- 
stitution-makers is  far  from  completion,  and  that  we  have 
entered,  or  are  about  to  enter,  upon  a  new  period  of  con- 
stitutional development.  Facing  this  situation,  let  us,  in 
the  short  hour  allowed  to  this  paper,  discuss  a  few  of  the 
more  important  problems  which  await  solution  or  a  new 
solution. 
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All  questions  of  constitutional  law,  as  of  political  science, 
may  be  classified  under  three  grand  divisions,  viz.,  sover- 
eignty, government,  and  liberty. 

I  will  not  enter  upon  a  philosophical  treatment  of  the 
term  and  concept  "sovereignty."  I  will  only  say  that  in 
every  constitution  there  should  be  a  workable  provision 
for  its  own  amendment,  and  that  in  every  perfect,  or  any- 
thing like  perfect  constitution,  this  provision  should  con- 
stitute organs  for  accomplishing  this  purpose  which  shall 
be  separate  and  distinct  from,  and  supreme  over,  the  organs 
of  the  government,  which  shall  truly  represent  the  reason 
and  the  will  of  the  political  society  and  the  political  power 
upon  which  the  constitution  rests,  and  which  shall  operate 
according  to  methods  and  majorities  which  will  always 
register  the  well-considered  purpose  of  that  society  and  that 
power.  I  hold  the  first  problem  of  the  constitutional  law 
of  the  present  to  be  the  fashioning  of  the  clause  of  amend- 
ment so  as  to  correspond  with  these  principles. 

If  we  examine  the  constitutions  of  the  great  states  of 
the  world,  and  contemplate  their  history  during  the  last 
twenty-five  years,  we  shall  see  at  once  how  pressing  this 
necessity  is. 

Leaving  out  of  account  the  British  constitution  as  being, 
in  the  ordinary  conception,  an  unwritten  instrument,  and 
the  Austro-Hungarian  Ausglcich  as  partaking  more  of  the 
character  of  a  treaty  than  of  a  constitution,  we  shall  find 
that  the  constitutions  of  three  of  these  states,  viz.,  Spain, 
Italy,  and  Hungary,  contain  no  provisions  at  all  for  their 
own  amendment;  that  all  the  rest,  including  Great  Britain 
and  excepting  France  and  Switzerland,  use  exclusively  the 
organs  of  their  governments  for  making  constitutional 
changes;  that  France  uses  the  personnel  of  her  legislature, 
but  under  different  organization,  for  this  purpose;  that 
Switzerland  accords  her  legislature  a  power  of  initiating 
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such  changes,  which  in  practice  frequently  creates  embar- 
rassments to  the  prompt  and  certain  action  of  the  popular 
will ;  and  finally  that  all  except  Great  Britain,  France,  Swit- 
zerland, and  perhaps  Norway,  require  such  majorities  for 
action  as  to  make  these  provisions  generally  practically  un- 
workable, except  in  times  of  great  excitement,  the  very 
moment,  if  any,  when  they  should  not  work. 

Let  us  take,  for  example,  the  provision  of  amendment 
in  the  constitution  of  the  United  States  as  being  the  one 
in  which  the  majority  of  this  audience  is  probably  most  in- 
terested, and  as  being  the  provision  made  by  that  great 
state  which  more  than  any  other  professes  to  develop 
through  the  methods  of  gradual  and  peaceable  reform 
rather  than  through  the  European  and  South  American 
methods  of  revolution  and  reaction.  This  constitution  was 
framed  originally,  without  any  warrant  of  existing  law, 
by  a  general  convention  of  delegates  selected  by  the  legis- 
latures of  the  different  states  of  the  Confederation,  except 
the  legislature  of  Rhode  Island,  and  it  was  adopted  origin- 
ally, also  without  warrant  of  any  existing  law,  by  conven- 
tions of  delegates  chosen  by  the  people  within  these  several 
states.  The  general  convention  proposed,  or  more  cor- 
rectly ordered,  and  that,  too,  without  any  warrant  of  ex- 
isting law,  that  the  proposed  constitution  should  go  into 
operation  when  ratified  by  conventions  of  the  people  in 
nine  of  the  thirteen  states  of  the  Confederation,  and  it 
actually  went  into  operation  when  conventions  of  the  people 
in  only  eleven  of  these  states  had  ratified  it. 

I  shall  not  enter  upon  any  criticism  or  any  scientific  ex- 
planation of  these  procedures.  I  will  only  say  that  to  my 
mind  they  were  entirely  extra-legal,  and,  therefore,  revolu- 
tionary, but  were  necessary,  necessary  because  of  the  ab- 
sence of  any  workable  method  of  amendment  in  the  Articles 
of  Confederation. 
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Warned  by  this  experience,  the  framers  of  the  new  con- 
stitution wrote  a  method  of  amendment  into  this  instru- 
ment which  they  expected  could  be  and  would  be  effectively 
exercised. 

It  was  exercised,  first,  to  limit  the  powers  of  the  central 
government  in  behalf  of  the  individual,  to  perfect  the  realm 
of  individual  immunity  against  the  powers  of  the  central 
government,  which  was  in  the  line  of  true  progress.  It 
was  applied,  in  the  second  place,  in  behalf  of  the  exemption 
of  the  states  from  the  jurisdiction  of  the  United  States 
courts,  which  was  the  first  result  in  constitutional  law  of 
the  reaction  of  1793  against  the  national  movement  of 
1787.  And  it  was  employed  in  the  third  place  to  cure  some 
of  the  defects  in  the  election  of  the  president  and  vice-presi- 
dent. Then  for  more  than  sixty  years,  while  the  mightiest 
changes  were  being  realized  in  the  social,  political,  indus- 
trial, commercial,  and  educational  conditions  of  the  country, 
not  one  trace  of  any  of  them  found  its  way  into  the  consti- 
tutional law  of  the  nation. 

We  may  say  that  the  main  direction  of  the  movement 
in  the  social,  political,  and  economic  elements  down  beneath 
the  constitution  was,  whether  consciously  recognized  or  not, 
towards  limiting  the  powers  of  the  states  of  the  Union  in 
behalf  of  the  powers  of  the  central  government  and  the 
liberty  of  the  individual.  The  pressure  of  the  movement 
was  so  strongly  felt  by  so  great  a  portion  of  the  people  of 
the  country,  and  so  strongly  resisted  by  another  great  por- 
tion, that  it  led  to  the  appeal  to  arms  of  1861.  The  method 
of  amendment,  intended  for  every  exigency,  had  proved 
itself  unequal  to  the  emergency,  and  when  employed  again 
in  the  last  three  constitutional  changes,  it  simply  registered 
the  results  of  battle.  In  the  main,  what  was  then  and  thus 
accomplished  was  correct  in  substance,  but  the  method  which 
was  necessitated  showed  again  that  nothing  like  the  perfect 
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principle  and  form  of  constitutional  amendment  had  been 
reached. 

And  now,  again,  for  thirty-five  years  mighty  change? 
have  been  wrought  in  the  structure  of  our  political  and  civil 
society,  and  in  our  commercial  and  industrial  relations,  and 
yet  not  one  of  them  has  been  registered,  by  the  process  of 
amendment,  in  our  constitutional  law. 

From  this  brief  review  it  seems  entirely  manifest  that  the 
method  of  amendment  provided  in  the  constitution  of  the 
United  States  is  ordinarily  unworkable,  and  that  the  first 
problem  of  the  constitutional  law  of  the  present  in  this  coun- 
try, as  well  as  in  almost  all  other  countries,  is  the  revision 
of  the  provision  for  constitutional  amendment.  Let  us  now 
scrutinize  a  little  more  closely  the  details  of  the  provision  in 
order  to  make  its  defects  clear  and  definite.  At  the  very 
first  glance  we  discover  that  really  four  methods  of  amend- 
ment are  legalized  by  the  provision.  The  first  method 
authorizes  the  initiation  of  an  amendment  by  a  constitu- 
tional convention  of  the  United  States,  called  by  Congress 
on  demand  of  the  legislatures  of  two-thirds  of  the  states 
of  the  Union,  and  ratification  by  conventions  of  the  people 
in  three- fourths  of  the  state.  The  second  method  authorizes 
the  initiation  of  an  amendment  in  the  same  manner  and 
by  the  same  body  as  the  first,  and  ratification  by  the  legis- 
latures of  three-fourths  of  the  states.  The  third  method 
authorizes  initiation  of  the  amendment  by  a  two-thirds  vote 
in  both  houses  of  Congress  and  ratification  by  conventions 
of  the  people  in  three-fourths  of  the  states.  And  the  fourth 
method  authorizes  initiation  of  the  amendment  in  the  same 
manner  and  by  the  same  body  as  the  third,  and  ratification 
by  the  legislatures  of  three-fourths  of  the  states.  Only  one 
of  these  methods,  however,  has  been  employed,  viz.,  the 
last.  Convenience  has  dictated  this,  and  convenience  is  or- 
dinarily stronger  than  principle  in  a  country  which  moves 
so  fast  as  ours  does. 
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Now  it  is  evident  that  what  makes  these  methods  of 
amendment  abnost  practically  unworkable  is  the  extraor- 
dinary majorities  required  both  in  the  initiating  and  in  the 
ratifying  bodies.  The  idea  was,  of  course,  to  make  con- 
stitutional change  conservative,  a  laudable  purpose  indeed, 
but  a  dangerous  thing  when  that  conservatism  is  mechanical^ 
and  artificial,  and  it  always  becomes  such  when  it  perma-^ 
nently  prevents  the  will  of  the  undoubted  permanent  ma- 
jority of  the  whole  people  in  a  democratic  republic  from 
realizing  its  well-considered,  well-determined  purposes  in  its 
true  conservatism,  a  way  which  does  not  contradict  the 
fundamental  principle  of  majority  right,  and  that  way 
should  always  be  followed. 

This  matter  of  the  majority  is  not,  however,  the  sole 
element  in  the  problem  of  a  proper  provision  for  constitu- 
tional amendment.  There  are  several  other  points  of  great 
importance.  One  I  have  already  adverted  to,  viz.,  the  error 
in  sound  political  science  of  using  the  governmental  organs 
for  the  making  of  constitutional  law.  To  illustrate  this  let 
us  consider  the  process  of  constitutional  amendment  in  the 
German  imperial  constitution.  According  to  the  provision 
of  amendment  in  that  instrument,  constitutional  law  can 
be  made  by  a  simple  majority  vote  in  the  Reichstag  sus- 
tained by  forty-five  of  the  fifty-eight  voices  in  the  Bundes- 
rath,  while  the  two  bodies  by  simple  majority  vote  in  each 
make  ordinary  law.  Now  it  is  the  impluse  of  the  Reichstag 
to  call  every  measure  which  it  desires  to  see  passed  ordinary 
law,  and  it  is  the  impulse  of  the  minority  in  the  Bundesrath 
to  call  every  measure  which  it  desires  to  defeat  constitu- 
tional law,  and  the  constitution  provides  no  organ  for  deter- 
mining a  hermeneutical  contest  over  this  point,  unless  the 
Emperor's  power  of  promulgating  the  laws  covers  the  ques- 
tion. Some  of  the  commentators  upon  that  instrument 
contend  that  it  does.     Some  say  that  in  the  exercise  of  his 
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power  of  promulgating  the  laws,  the  Emperor  may  look 
into  the  content  of  any  measure,  and  that,  if  in  his  opinion 
the  measure  is  one  of  constitutional  law  and  has  not  re- 
ceived the  proper  majority  in  the  Bundesrath  for  making 
constitutional  change,  he  may  refuse  promulgation.  But 
the  Reichstag  does  not  accept  this  doctrine.  Moreover,  it 
is  the  practice  in  the  Imperial  legislature  to  allow  the  pas- 
sage of  a  law  by  that  body  which  is  not  authorized  by  any 
power  at  the  time  vested  in  that  body  by  the  constitution, 
provided  it  has  received  the  necessary  majority  in  the 
Bundesrath  to  make  a  constitutional  change.  Such  a  law 
is  not  inserted  in  the  text  of  the  constitution  as  an  amend- 
ment to  that  instrument,  but  it  is  incorporated  in  the  or- 
dinary statutes,  and  the  question  arises  at  once  as  to  how 
it  may  be  repealed,  whether  by  the  method  for  making  or 
repealing  ordinary  law  or  by  that  necessary  for  making 
constitutional  changes. 

Under  such  a  practice,  the  whole  question  as  to  what  is 
constitutional  law  and  what  is  ordinary  law  becomes  con- 
fused. From  the  point  of  view  of  written  constitutions, 
constitutional  law  is  the  law  provided  in  the  constitution. 
From  the  point  of  view  of  unwritten  constitutions,  on  the 
other  hand,  constitutional  law  is  that  part  of  the  law  which 
ought  to  be  regarded  as  fundamental  and  organic.  There 
is  sufficient  opportunity  for  difference  of  opinion  in  regard 
to  the  first  kind  of  constitutional  law,  but  in  regard  to  the 
second  there  is  no  complete  agreement  on  the  part  of  any 
two  minds.  Of  course,  the  two  kinds  of  constitutional  law 
ought  to  aj^ree  exactly.  What,  from  a  true  philosophical 
point  of  view,  is  fundamental  and  organic  ought  to  be  in 
the  constitution,  and,  vice  versa,  what  is  in  the  constitution 
ought  to  be  regarded  as  fundamental  and  organic  and 
nothing  less.  But  in  practice  there  is  a  wide  difference  as 
to  result  between  the  interpretation  of  a  written  instrument 
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and  individual  opinion,  or  popular  opinion,  or  legislative 
opinion,  or  executive  opinion,  as  to  what  part  of  the  law 
ought  to  be  regarded  as  fundamental  and  organic  and 
what  as  ordinary.  In  the  first  there  is  some  measure  of 
certainty  and  continuity;  in  the  second,  on  the  other  hand, 
there  is  very  little.  And  when  the  two  processes  of  deter- 
mination are  authorized  in  the  same  political  system,  they 
are  bound  to  introduce  inextricable  confusion.  The  root  of 
the  difficulty  is  to  be  found  in  making  the  governmental 
organs  the  organs  for  constitutional  amendment.  The  per- 
sonnel of  the  government,  especially  of  the  legislature,  may 
be  used  for  making  constitutional  law.  It  would  be  incon- 
venient, and  perhaps  injurious,  if  it  could  not  be.  But  it 
is  not  necessary  that  this  should  be  effected  through  the 
governmental  organisation.  That  personnel  may  be  spe- 
cially organized  for  this  purpose,  as  the  French  constitu- 
tion provides,  by  uniting  all  the  members  of  both  legisla- 
tive chambers  in  one  national  constitutional  convention  with 
constituent  power.  The  body  authorized  to  make  constitu- 
tional law  and  constitutional  law  only  being  entirely  dis- 
tinct from  the  body  authorized  to  make  ordinary  law  and 
ordinary  law  only,  even  though  composed  of  the  same  in- 
dividual persons,  there  can  be  no  possibility  of  confounding 
the  two  kinds  of  law  in  any  system. 

Finally,  there  is  a  grave  problem  of  constitutional  law 
involved  in  the  exception,  to  be  found  in  some  of  the  con- 
stitutions, of  certain  subjects  from  the  general  power  of 
amendment.  This  occurs  usually  in  the  constitutions  of 
those  states  which  have  the  federal  form  of  government, 
as  in  the  constitutions  of  the  United  States  and  of  the  Ger- 
man Empire,  where  the  existing  relations  of  representa- 
tion of  the  States  of  these  Unions  in  the  upper  chamber 
of  the  legislature  is  excepted  from  the  ordinary  course  of 
amendment  and  made  subject  to  a  still  more  impossible 
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process,  and  strangely,  ana  in  an  even  more  exaggeratea 
form,  this  defect  is  to  be  found  in  the  French  constitution, 
where  two  subjects  are  excepted  from  any  method  of 
amendment  whatsoever,  viz.,  the  form  of  the  government 
and  the  disquahfication  of  the  descendants  of  former  reign- 
ing houses  for  the  presidency  of  the  repubhc.  These  ex- 
ceptions to  the  power  of  the  legal  sovereign  in  amendment 
are  rotten  spots  in  any  constitution,  and  if  not  rooted  out 
will  spread  and  spread  until  their  moldering  influence  will 
be  felt  throughout  the  entire  system. 

The  practical  and  all-important  question,  however,  is  as 
to  the  way  in  which  they  can  be  eradicated,  regularly  and 
lawfully,  and  without  recourse  to  revolutionary  means. 
Take  for  example  again  the  constitution  of  the  United 
States,  which  declares,  in  the  article  of  amendment,  that 
"no  state,  without  its  consent,  shall  be  deprived  of  its  equal 
suffrage  in  the  Senate."  This  means,  of  course,  that  if 
the  attempt  should  be  made  to  reduce  the  representation  of 
any  state  in  the  Senate  in  relation  to  that  of  the  other  states, 
by  the  process  of  constitutional  amendment, — and  that  is 
the  only  way,  of  course,  in  which  it  can  be  lawfully  done, — 
this  can  be  effected  only  with  the  consent  of  the  legislature 
of,  or  of  the  convention  in,  the  state  whose  relative  repre- 
sentation it  is  proposed  to  reduce,  together  with  the  con- 
sent of  one  or  the  other  of  these  bodies  in  enough  of  the 
other  states  to  make  out  a  three-quarters  majority  of  the 
whole  number;  and  that  if  the  attempt  should  be  made  to 
increase  the  relative  representation  of  any  state,  this  can 
be  effected  only  with  the  consent  of  every  other  state  of 
the  Union,  given  through  its  legislature  or  convention. 

There  is  thus,  theoretically,  a  way  provided  for  expung- 
ing from  the  constitution  this  exception  to  the  ordinary 
operation  of  the  legal  sovereign,  the  amending  power,  but 
practically  it  is  utterly  unworkable.     If  we  are  ever  to  rid 
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ourselves  of  this  obstacle  we  must  find  some  other  way 
than  that  which  I  have  just  outlined  as  the  apparently  legal 
way.  But  is  there  any  other  legal  way?  Can  the  amend- 
ing clause  itself  be  revised  by  the  ordinary  course  of  amend- 
ment so  as  to  omit  the  exception  in  behalf  of  the  equal 
representation  of  the  states  in  the  Senate?  It  certainly 
can  be  so  revised  as  to  anything  and  everything  else.  But 
I  am  quite  persuaded  that  the  framers  of  the  constitution 
never  intended  to  provide  any  means  whereby  this  excep- 
tion could  be  set  aside.  I  am  quite  sure  that  they  inten- 
tionally placed  this  obstacle  in  the  way  of  the  legal  sov- 
ereign, as  they  organized  it  for  ordinary  action.  I  do  not 
feel  sure  that  they  realized  the  fact  that  they  were  sowing 
the  seeds  of  revolution  upon  this  subject  by  erecting  an  in- 
surmountable barrier  to  regular  constitutional  progress  con- 
cerning it.  The  great  natural,  universal,  and  irresistible 
principle  of  development  was  not  then  understood  as  now. 
Men  really  believed,  at  that  stage  in  the  growth  of  philo- 
sophic thought,  that  they  could  construct  institutions  for 
all  time,  which  would  need  no  change  or  improvement. 

There  is,  indeed,  good  ground  in  political  philosophy  for 
holding  that  the  amending  clause  in  a  constitution  may 
itself  be  revised  by  the  general  process  provided  therein. 
These  grounds  are  that  there  cannot  be  logically  two  legal 
sovereigns  within  a  constitution  any  more  than  there  can 
be  two  original  sovereigns  behind  the  constitution,  and 
that  there  cannot  be  logically  any  exceptions  from  the 
power  of  the  legal  sovereign  any  more  than  there  can  be 
from  the  power  of  the  original  sovereign.  Different 
methods  of  governmental  action  in  regard  to  the  same  sub- 
ject, and  exceptions  from  the  powers  of  the  government, 
are  all  scientifically  legitimate,  but  the  exercise  of  sover- 
eignty is  an  entirely  different  matter.  One  body  and  only 
one  can  possess  it  at  any  given  time  within  a  given  state, 
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and  from  its  operation  nothing  whatsoever  can  be  logically 
excepted.  But  when  we  shift  from  the  legal  to  the  political 
in  respect  to  this  subject,  are  we  not  committing  a  revolu- 
tionary act?  I  think  this  must  be  acknowledged.  It  must 
be  conceded  that  we  are  committing  the  same  kind  of  a 
revolutionary  act  as  that  committed  by  the  national  con- 
stitutional convention  of  1787  and  the  ratifying  conventions 
within  the  states  of  the  Confederation.  If  that  was  justi- 
fiable, this  would  be,  and  upon  exactly  the  same  grounds, 
viz.,  that  existing  legality  upon  this  subject  does  not  com- 
port with  the  social,  political,  and  economic  conditions  of 
a  national  democratic  state,  but  contradicts  them  in  an  un- 
endurable way  and  to  an  unendurable  extent.  Sound  politi- 
cal theory  demands  that  the  amending  power  within  the 
constitution,  the  legal  sovereign,  should  be  an  organiza- 
tion faithfully  representing  the  original  sovereign  behind 
the  constitution,  separate  from,  independent  of,  and  su- 
preme over,  the  powers  of  the  government  and  the  liberty 
of  the  individual,  subject  to  no  limitations  or  exceptions 
sufficiently  facile  in  its  action  to  meet  all  important  ex- 
igencies, and  when  using  the  governmental  organs  at  all 
in  the  making  of  constitutional  law,  using  them  in  a  min- 
isterial but  not  in  a  discretionary  capacity.  And  sound 
constitutional  law  demands  the  same  things.  Without  them 
the  system  of  constitutional  government  and  constitutional 
liberty  will  not  be  able  to  stand  in  permanence.  The  in- 
vincible principle  of  development  will  force  changes  upon 
any  and  every  constitutional  system,  as  upon  everything 
else  in  the  universe,  and  if  these  changes  cannot  be  made  by 
amendment,  by  the  legal  sovereign,  they  will  inevitably  be 
made  by  the  government  or  some  part  of  the  government, 
in  Europe  by  the  legislature  as  a  rule,  and  in  the  United 
States  by  judicial  approval  of  legislative  or  executive  acts. 
But,  by  whichsoever  of  these  two  methods,  it  comes  to  the 
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same  thing,  viz.,  gradual  governmental  usurpation  against 
the  Hmitations  of  the  constitution,  the  ultimate  destruction 
of  the  constitutional  system. 

These  are  the  considerations  which  lead  me  to  hold  that 
the  first  great  problem,  logically,  of  the  constitutional  law 
of  the  present  is  the  construction  of  a  proper  provision  for 
amendment  which  shall  have  the  qualities  which  I  have 
just  outlined.  Not  a  single  great  state  in  the  world  had 
such  a  provision  in  its  constitution,  and  not  a  single  one 
has  anything  approaching  it,  except,  as  I  have  said,  France 
and  Switzerland.  Of  these  two,  Switzerland  has  come 
nearest  to  it  in  the  provision  which  allows  an  amendment 
to  be  proposed  by  fifty  thousand  Swiss  voters  and  to  be 
ratified  and  adopted  by  a  majority  of  the  Swiss  voters, 
provided  this  national  majority  includes  a  majority  of  the 
voters  in  a  majority  of  the  cantons,  and  using  the  govern- 
mental organs  at  one  or  two  points  only  and  then  only  in 
a  ministerial  way.  The  great  defect  here  is  that  through- 
out the  whole  process  there  is  no  place  nor  opportunity  for 
any  sufficient  discussion  of  the  project,  and  that  is  fatal  to 
any  sound  development  in  human  affairs. 

The  second  great  problem  of  the  constitutional  law  of 
the  present  is,  in  my  judgment,  the  proper  construction 
of  the  upper  legislative  chamber. 

With  the  exception  of  the  princely  power  itself  this  is 
the  oldest  among  national  political  institutions.  The  lower 
legislative  chamber  in  the  states  of  the  present  is  a  modern 
institution,  based  upon  manhood  suffrage,  or  very  nearly 
that,  and  upon  representation  according  to  numbers;  but 
the  Senates  are,  in  most  cases,  relics  of  medievalism,  based 
upon  a  variety  of  sources  as  to  tenure,  and  with  little  pre- 
tense of  a  distribution  of  the  representation  according  to 
modern  principles.  These  defects  are  to  be  found  even 
in  the  Senates  of  some  states  which  have  been  founded 
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since  the  close  of  the  Middle  Ages.  I  think  it  may  be 
broadly  affirmed  that  of  the  seventeen  states  of  the  civil- 
ized world  worthy  of  mention  as  having  a  constitutional 
law,  only  four  of  them  have  solved  the  problem  of  the  upper 
legislative  chamber  with  anything  like  a  fulfillment  of  the 
demands  of  modern  theory  or  modern  conditions,  and  these 
four  are  not  states  of  the  first  rank  in  power.  They  are 
Sweden,  Norway,  the  Netherlands,  and  Belgium.  More- 
over these  four  are  all  states  with  centralized  governments, 
that  is,  states  which  are  better  situated  than  those  having 
federal  governments  for  the  solving  of  this  problem.  Of 
these  four,  Sweden  has  come  nearest,  in  my  judgment,  to 
the  ideal  modern  solution,  providing,  in  its  constitution,  for 
the  election  of  the  senators  by  the  provincial  assemblies 
and  the  municipal  assembles  of  such  cities  as  are  not  under 
provincial  government,  all  of  which  bodies  are  elected  by 
the  voters,  and  distributing  the  representation  in  the  Senate 
according  to  population.  This  is  both  conservative  and 
democratic,  conservative  in  the  method  of  the  election,  and 
democratic  in  the  method  of  the  distribution  of  the  repre- 
sentation. In  the  Swedish  legislature  there  is  also  absolute 
parity  of  powers  between  the  two  houses,  both  in  the  in- 
itiation and  passage  of  legislation.  Both  houses  come 
ultimately  from  the  people,  both  represent  the  whole  peo- 
ple, both  rest  upon  the  same  principle  of  distribution  of 
seats,  viz.,  population,  and  both  exercise  the  same  power  in 
legislation,  fulfilling  thus  the  four  chief  requirements  for 
the  Senate  of  a  modern  state. 

Apparently  the  Norwegian  Senate  approaches  as  near 
the  solution  of  the  modern  problem  as  the  Swedish.  But 
a  little  consideration  of  ihe  details  will  show  that  this  is 
not  quite  true.  The  Norwegians  elect  all  of  their  legisla- 
tors as  one  body;  and  when  they  all  assemble  as  one  body, 
the  separation  into  izuo  bodies  is  effected  by  drawing  lots, 
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one-fourth  of  the  whole  number  constituting  in  this  man- 
ner the  Senate,  and  three-fourths  the  other  chamber.  The 
main  defect  in  this  method  of  organizing  a  Senate  consists 
in  the  fact  that  the  Senate  will  be  composed  entirely  of 
members  coming  from  parliamentary  districts  not  repre- 
sented at  all  in  the  other  chamber,  and  vice  versa;  that  is, 
three-fourths  of  the  parliamentary  districts  are  entirely 
represented  in  one  chamber  and  one-fourth  in  the  other. 
This  tends  to  the  sectionalizing  of  views  and  to  the  weak- 
ening of  the  national  consciousness  and  spirit,  or  at  least, 
to  the  hindering  of  the  development  of  the  national  con- 
sciousness and  spirit.  Then  there  is  another  defect.  The 
one-fourth  selected  in  this  way  and  representing  directly 
only  one-fourth  of  the  parliamentary  districts  cannot  main- 
tain a  parity  of  power  with  the  other  chamber  composed 
of  members  directly  representing  three-fourths  of  these 
districts.  This  is  manifest  in  the  provision  of  the  constitu- 
tion itself  respecting  the  mode  of  legislation.  If  the  two 
chambers  cannot  agree  upon  a  project  of  law,  the  constitu- 
tion orders  that  they  shall,  at  last,  unite  in  the  one  original 
assembly  from  which  they  proceeded  and  determine  the 
matter  there.  This  means,  of  course,  that  after  a  certain 
time  the  Senate  must  practically  always  succumb  to  the  will 
of  the  other  chamber.  These  are  serious  defects,  so  serious 
as  almost  to  take  Norway  out  of  the  category  of  states 
that  have  made  most  progress  in  the  solution  of  the  problem. 

The  members  of  the  Netherlands  Senate  are  chosen  in 
the  same  manner  and  by  the  same  kind  of  bodies  as  those 
of  the  Swedish  chamber,  but  in  the  distribution  of  the  seats 
some  consideration  is  paid  to  the  provincial  lines,  the  dis- 
tribution not  being  in  exact  accord  with  the  principle  of 
population,  though  not  far  away  from  it. 

Finally,  in  the  Belgian  system,  there  is  a  complexity 
both  in  the  method  of  choosing  the  senators  and  in  the  dis- 
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tribution  of  the  seats,  which  amounts  to  a  defect,  in  each 
respect.  Most  of  the  senators  are  chosen  cHrectly  by  the 
voters,  and  in  the  election  of  these,  two  deputy-parha- 
mentary  districts  constitute  one  senatorial  district.  This 
is  simple  and  democratic,  although  somewhat  radical.  The 
others  are  chosen  by  the  provincial  assemblies,  and  in  the 
distribution  of  these  among  the  several  provinces  much 
consideration  is  had  to  the  provincial  lines,  the  less  populous 
provinces  being  favored.  The  purpose  of  this  device  is  to 
offset  the  radicalness  of  the  other  part.  This  is  certainly 
a  makeshift.  It  would  have  been  far  more  in  accord  with 
sound  theory  to  have  provided  for  the  choice  of  all  the 
senators  by  the  provincial  assemblies,  while  distributing 
the  seats  among  the  provinces  according  to  population. 
There  is  nothing  necessarily  undemocratic  in  the  practice 
of  indirect  election,  but  it  is  quite  undemocratic  to  dis- 
tribute the  seats  in  any  legislative  body  except  in  accordance 
with  the  principle  of  population,  or  at  least  something  ap- 
proaching ihat. 

When  now  we  turn  to  the  construction  of  the  Senate 
in  the  other  thirteen  constitutions,  we  find  ourselves  in  the 
midst  of  a  chaos  in  the  practice  with  no  consistent  principle 
to  guide  us.  Seats  by  virtue  of  hereditary  right,  as,  most 
largely  in  the  British,  Austrian,  and  Hungarian  constitu- 
tions, and  partly  in  the  Spanish,  which  is  certainly  medieval 
both  in  origin  and  spirit ;  seats  by  virtue  of  office,  as  in  the 
same  constitutions,  which  besides  l)eing,  for  the  most  part, 
also  medieval,  conflict  with  the  modern  principle  of  the 
incompatibility  of  office  with  legislative  mandate;  seats 
by  royal  appointment,  as  partly  in  the  four  systems  just 
mentioned,  with  that  of  Denmark;  as  almost  the  exclusive 
principle  in  the  construction  of  die  German  Bundesrath, 
and  as  the  exclusive  principle  in  tlie  construction  of  the 
Italian  and  Portuguese  Senates,  excepting  the  seats  of  the 
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princes  of  the  royal  house,  as  a  rule,  the  weakest  sort  of  a 
Senate,  being  generally  a  sort  of  royal  appendage,  afford- 
ing the  crown  no  support,  but  bound  to  go  down  with  it 
under  popular  assault;  and  finally  seats  by  election,  prac- 
tically always  in  the  indirect  form,  as  partly  in  the  systems 
of  Spain,  Hungary,  Denmark,  and  Great  Britain,  and  the 
exclusive  principle  in  the  systems  of  France,  Switzerland, 
and  the  American  states.  The  elective  element  in  the 
British  House  of  Lords  and  in  the  Hungarian  Magnaten- 
Tafel  is  slight.  In  the  Spanish  system  one-half  of  the  sena- 
tors are  elected,  and  elected  for  a  term  of  ten  years;  and 
in  the  Danish  system  fifty-four  of  the  sixty-six  members 
are  elected,  and  elected  for  a  term  of  eight  years.  These 
two  are  headed  in  the  right  direction  is  so  far  as  the  sena- 
torial tenure  is  concerned. 

But  in  neither  of  these  cases,  and  in  none  of  the  cases 
where  election  is  the  sole  source  of  the  tenure,  of  course, 
the  first  four  already  treated  of,  and,  of  course,  in  none 
of  the  other  cases,  is  there  any  approach  to  the  modern 
democratic  principle  of  distribution  in  legislative  chambers. 

It  is  about  as  certain  as  anything  human  can  be  that  all 
the  species  of  senatorial  tenure,  except  that  by  election, 
will  pass  away.  It  may  be  expected  that  the  tenure  by 
hereditary  right  in  Great  Britain  and  that  by  royal  appoint- 
ment in  Germany  will  be  the  last  to  yield.  But  they  must 
all  go  sooner  or  later,  and  it  is  one  of  the  great  problems 
of  constitutional  law  in  all  of  these  states  to  find  the  proper 
and  natural  substitutes  for  these  antiquated  forms  or  these 
modern  makeshifts.  It  is  also  a  great  problem  in  those 
states  which  have  already  established  the  senatorial  tenure, 
in  part,  by  election,  so  to  reform  the  senatorial  electoral 
bodies  as  to  make  them  more  representative  of  modern  con- 
ditions. As  I  have  said  there  is  no  sound  objection  in 
modern  political  theory  to  the  indirect  election  of  senators, 
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but  the  electoral  bodies  must  be  truly  representative  bodies 
of  the  original  voters,  and  they  must  exercise  power  in  the 
election  proportionate  to  the  population  which  they  repre- 
sent. This  is  not  the  case  in  any  of  these.  In  all  of  them 
the  original  electorate  for  the  senators  is  much  narrower 
than  for  the  members  of  the  other  chamber,  and  the  weisfht 
exercised  by  the  different  electoral  colleges  is  far  from  be- 
ing proportionate  to  the  population  of  the  districts  for 
which  they  act. 

In  the  five  states  with  republican  governments,  the  ulti- 
mate source  of  the  senatorial  tenure  is,  naturally,  the  same 
as  that  of  the  membership  of  the  other  chamber,  and  in  so 
far  as  that  point  is  concerned  they  may  be  said  to  have 
solved  this  part  of  the  senatorial  problem.  But  when  we 
come  to  the  provisions  of  these  constitutions  which  relate 
to  the  distribution  of  the  senatorial  representation,  we  find 
ourselves  confronted  with  one  of  the  gravest  questions  of 
their  constitution  law. 

Let  us  consider  briefly  the  facts  in  each  case,  beginning 
with  France,  as  being  a  centralized  government,  and  not 
having,  therefore,  the  same  reason  for  making  concessions 
to  the  line  of  local  government  or  administration  as  states 
with  systems  of  federal  government.  The  extremes  in  the 
senatorial  representation  are  the  Dcpartcmcnt  of  the  Hautes 
Alps  and  the  Dcpartement  of  the  Seine.  From  the  point 
of  view  of  population,  the  mountaineers  of  the  former  dis- 
trict are  about  six  times  more  strongly  represented  in  the 
Senate  than  the  inhabitants  of  the  highly  civilized  city  of 
Paris.  The  average  discrepancy,  however,  is  not  at  all  so 
great.  Nevertheless  it  is  true  that  a  minority  of  the  popu- 
lation of  France  is  represented  by  a  majority  of  the  seats 
in  the  Senate.  It  is  a  minority  not  far  removed  from  the 
middle  line,  but  still  always  a  minority.  It  may  also  be 
said  that  the  advantage  lies,  on  the  whole,  rather  with  the 
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Dcpartciiicnis  which  are  moderately  populous,  although  the 
greatest  advantage  lies  with  the  least  populous,  and  the 
greatest  disadvantage  with  the  most  populous.  While  there 
is  here  a  problem  for  the  French  statesmen,  it  is  not  of  a 
very  serious  nature.  More  serious  in  the  problem  for  them 
of  regulating  the  weight  of  the  communes  in  the  senatorial 
electoral  college  for  each  Dcpartemetit.  Here  the  smaller 
communes  are,  as  a  rule,  much  over-represented. 

When  now  we  turn  from  France  to  the  states  with  federal 
governments,  we  become  immediately  aware  that,  in  the 
distribution  of  the  senatorial  seats,  other  considerations 
than  the  modern  doctrine  of  distribution  according  to  popu- 
lation have  been  in  all  cases  determinant. 

In  the  first  place,  in  democratic  Switzerland  we  find 
the  Canton  Uri  about  thirty  times  more  strongly  repre- 
sented in  the  Standerath,  or  Senate,  than  the  Canton  Bern, 
and  that  the  population  in  the  twelve  least  populous  cantons, 
not  amounting  to  quite  one-third  of  the  population  of  the 
whole  of  Switzerland,  is  represented  in  the  Senate  by  a 
majority  of  the  voices. 

Secondly,  in  the  leading  state  of  South  America,  Brazil, 
and  in  the  leading  state  of  Central  America,  Mexico,  we 
find  about  the  same  conditions.  The  Brazilian  common- 
wealth of  Matto  Grosso  is,  from  the  point  of  view  of  popu- 
lation, about  thirty-four  times  more  strongly  represented 
in  the  national  Senate  than  the  rich  and  populous  common- 
wealth of  Minas  Geraes,  and  the  population  of  the  eleven 
least  populous  commonwealths  of  the  Brazilian  Republic, 
numbering  about  3,000,000  of  souls,  are  represented  by  a 
majority  of  the  voices  in  the  national  Senate,  while  the 
other  ten  commonwealths  with  a  population  of  almost  12,- 
000,000  of  souls  are  represented  by  a  minority  of  the  sena- 
torial seats.  Likewise  in  the  Mexican  Republic,  the  com- 
monwealth of  Colima  is,  from  the  point  of  view  of  popula- 
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tion,  about  eighteen  times  more  strongly  represented  in 
the  national  Senate  than  the  commonwealth  of  Jalisco,  and 
the  population  of  the  fifteen  least  populous  commonwealths, 
numbering  less  than  3,500,000  of  souls,  are  represented  in 
the  Senate  by  a  majority  of  the  voices,  while  the  population 
of  the  thirteen  more  populous  commonwealths,  amounting 
to  more  than  10,000,000  of  souls,  are  represented  by  a 
minority  of  the  senatorial  voices. 

But  it  is  the  democratic  republic  of  North  America 
which  exhibits  the  most  thoroughgoing  rotten  borough 
Senate  of  any  state  in  the  civilized  world.  In  this  Union 
the  smallest  commonwealth,  from  the  point  of  view  of  pop- 
ulation, is  Nevada,  with  42,335  inhabitants,  according  to 
the  last  census,  and  the  largest  is  New  York,  with  7,208,- 
894.  On  the  basis  of  representation  according  to  numbers, 
the  inhabitants  of  Nevada  are  about  one  hundred  and 
seventy-five  times  more  strongly  represented  than  the  in- 
habitants of  New  York.  Again,  there  are  now  forty-five 
commonwealths  in  this  Union,  with  a  population  of  over 
76,000,000  of  souls.  Of  them  about  14,000,000  reside  in 
the  twenty-three  least  populous  commonwealths,  and  over 
62,000,000  in  the  twenty-two  more  populous  common- 
wealths. That  is,  14,000,000  of  people  are  represented  in 
the  United  States  Senate  by  forty-six  senators,  while  more 
than  62,000,000  are  represented  by  only  forty-four  sena- 
tors. Of  course,  it  may  be  said,  and  it  is  said,  that  in  states 
with  systems  of  federal  government  the  members  of  the 
national  Senate  do  not  represent  the  people  but  the  com- 
monwealths of  the  Union,  and  that,  therefore,  the  principle 
of  representation  according  to  population  does  not  apply 
to  the  vSenates  of  such  states.  Well,  what  is  a  common- 
wealth or  state  in  a  democratic  republic  with  a  federal  gov- 
ernment? Is  it  anything  more  than  the  organization  of 
the  people   within   a  given   district   for  their  autonomous 
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local  government?  And  is  there  any  sound  reason  why  a 
few  people  so  organized  in  one  district  should  be  equally 
represented  in  either  house  of  the  national  congress  with 
a  great  many  more  people  organized  in  another  district 
for  the  same  purpose?  If  it  were  always  true  that  the 
smaller  population  possessed  all  the  elements  of  intellectual 
and  moral  culture  to  a  higher  degree  than  the  larger,  it 
might  be  held,  perhaps,  as  a  principle  of  political  ethics, 
that  the  representation  of  the  smaller  number  should  be 
relatively  stronger  than  that  of  the  larger.  But  who  will 
say,  for  example,  that  the  peasants  and  mountaineers  of 
Uri  are  superior  in  knowledge  and  virtue  to  the  citizens  of 
Bern,  or  the  miners  of  Nevada  to  the  inhabitants  of  New 
York  ?  I  understand  only  too  well  that  there  are  still  those 
who  will  say  that  the  reason  for  the  equal  representation 
of  the  commonwealths  in  the  national  Senate  is  that  they 
are  sovereign  states,  and  that  sovereignties  are  equal  in 
representative  right  no  matter  what  may  be  their  relative 
strength  in  population  or  any  of  the  other  elements  of 
power.  My  answer  to  this  is  that  this  is  a  principle  of  in- 
ternational law,  not  of  constitutional  law;  that  the  com- 
monwealths in  these  four  systems  which  we  are  consider- 
ing are  not  sovereign  states ;  that  in  two  of  them  they  never 
were  sovereign  states  nor  anything  like  sovereign  states; 
that  in  one  of  them,  Switzerland,  the  most  of  them  were 
once  something  like  petty  sovereignties  under  the  Eidge- 
nossenschaft  and  the  Confederation  of  1815-1848,  but 
were  deprived  of  that  quality  by  the  Swiss  nation  in  1848; 
and  that  in  the  other  one,  the  United  States,  thirteen  of 
them  possessed  something  which  they  called  sovereignty 
under  the  Articles  of  Confederation  of  1781-1789,  but  were 
deprived  of  that  quality  by  the  national  popular  movement 
of  1787,  culminating  in  the  establishment  of  the  national 
constitution   instead   of  the   quasi-international   confedera- 
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tion,  and  that  by  the  trial  of  arms  of  1861-1865  the  claim 
to  sovereignty  by  any  commonwealth  of  this  Union  was 
put  forever  to  rest. 

According  to  modern  views,  principles,  and  conditions, 
no  rule  of  distribution  of  legislative  seats  in  either  chamber 
except  that  of  population  can  rightfully  prevail  in  a  national 
democratic  republic,  no  matter  whether  the  governmental 
system  be  centralized  or  federal.  Some  concessions  can, 
of  course,  be  made  to  administrative  convenience,  but  they 
must  never  amount  to  the  permanent  investment  of  a 
minority  of  the  people  with  a  majority  of  the  voices  in 
either  branch  of  the  law-making  body,  especially  where 
this  minority,  and  also  the  majority,  are  sectional  in  their 
composition  and  not  general.  Even  if  we  accept  the  doc- 
trine of  minority  representation,  it  would  not  justify  the 
"practice  of  sectional  overweight,  which  we  are  considering. 

As  I  have  indicated  in  another  connection,  it  will  not 
be  easy  to  deal  with  this  problem  in  the  United  States  and 
the  German  Empire.  In  the  other  states  with  federal  gov- 
ernments this  defect  may  be  cured  by  the  ordinary  course 
of  amendment,  but  in  the  L^nited  States  and  the  German 
Empire  this  subject  is  excepted  from  the  ordinary  course 
of  amendment  and  placed  under  the  protection  of  a  pro- 
cedure which  can,  in  all  probability,  never  be  applied  so  as 
to  effect  any  change.  Ne\'ertlieless,  the  question  will  have 
to  be  met,  and  the  problem  will  have  to  be  solved  here  as 
well  as  elsewhere.  It  may  not  be  done,  it  probably  cannot 
be  done  with  exact  legality,  but  we  have  the  precedent  in 
American  constitutional  history  for  a  convention  of  the 
United  States  acting  with  conventions  of  the  people  in  nine- 
thirteenths  of  the  commonwc'dtlis  to  disregard  the  ])re- 
scripts  of  the  existing  law  in  the  amendment  or  revision  of 
the  organic  law.  We  can  bring  such  b()(h'cs  together  liy 
means  and  through  forms  already  provided  in  the  consti- 
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tution,  and  we  can  go  back  to  the  principle,  as  in  1787,  that 
they  are  the  sovereign  behind  the  constitution  and  are  not, 
therefore,  bound  by  the  exceptions  from  the  legal  power 
of  amendment  provided  in  the  constitution.  You  may  call 
this  revolutionary.  I  think  we  shall  have  to  concede  the 
point,  but  it  would  be  a  revolution  standing  on  the  border- 
line between  original  sovereign  action  and  legal  procedure, 
and  would,  probably,  be  as  bloodless  as  that  of  1787. 

The  third  great  problem  of  the  constitutional  law  of  the 
present  is,  as  I  conceive  it,  the  fixing  of  the  fundamental 
relation  between  the  legislative  and  executive  branches  of 
the  government.  The  experience  of  the  world  has  devel- 
oped three  fundamental  systems  of  practice  in  regard  to 
this  subject.  We  may  term  them  the  presidential  system, 
the  parliamentary  system,  and  the  directorial  system. 

The  principle  of  the  first  is  substantial  independence  be- 
tween the  executive  and  the  legislature,  both  in  tenure  and 
procedure.  The  tenure  of  the  executive  does  not,  according 
to  this  principle,  originate  in  the  legislature,  and  cannot 
for  merely  political  reasons  be  determined  by  the  legisla- 
ture; that  is,  the  legislature  cannot  impeach,  or  re- 
quire the  resignation  of,  the  executive  or  his  ministers 
merely  on  account  of  political  disagreement  with  them. 
Nor,  on  the  other  hand  does  the  tenure  of  the  legislative 
members  originate  in  the  executive  nor  can  the  executive 
terminate  their  term  by  dissolution.  Neither  the  executive 
nor  any  of  his  ministers  have  seat  or  voice  or  vote  in  the 
legislative  chambers,  but,  on  the  other  hand,  the  executive 
is  furnished  with  a  veto  power  upon  all  legislative  acts 
practically  strong  enough  to  secure  his  prerogatives  against 
legislative  encroachment. 

The  principle  of  the  second,  the  parliamentary  system, 
is  substantial  harmony  between  the  executive  and  the  ma- 
jority party  in  the  legislature.     This   is   established   and 
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maintained  by  the  constitutional  requirements  upon  the  ex- 
ecutive to  take  his  ministers  from  the  leadership  of  the 
majority  party  in  the  legislature  or  the  more  popular  cham- 
ber thereof,  to  follow  the  advice  of  his  ministers,  and  to 
dismiss  them  from  office,  generally  through  the  form  of 
voluntary  resignation,  when  they  fail  to  receive  the  support 
of  that  majority  upon  fundamental  questions,  or  else  to  dis- 
solve the  legislature  or  the  lower  chamber  thereof,  aixl  ap- 
peal to  the  voters  to  restore  the  lost  harmony,  whore  de- 
cision must  be  acquiesced  in  by  all.  Under  this  system  the 
real  executive  is  the  ministry.  It  bears  the  responsibility 
for  the  executive  acts.  Its  members  have  seat,  voice,  and 
vote  in  the  legislative  chambers,  but  no  veto  upon  legis- 
lative acts. 

The  principle  of  the  third,  the  directorial  system,  is  the 
complete  subordination  of  the  executive  to  the  legislature, 
that  is,  complete  control  of  the  executive  tenure  by  the  legis- 
lature, entire  responsibility  of  the  executive  to  the  legis- 
lature, no  power  of  dissolving  the  legislature  or  either 
branch  thereof  in  the  executive,  no  seat,  voice,  or  vote  in 
either  of  the  legislative  chambers  except  by  order  or  per- 
mission of  the  chambers,  and  no  veto  upon  legislative  acts. 
On  the  other  hand,  while  the  executive  is,  as  a  rule,  per- 
mitted to  introduce  measures  into  the  legislature,  their  de- 
feat or  rejection  does  not  call  for  the  resignation  of  the 
directory  or  of  that  member  of  it  particularly  responsible 
for  the  project.  He  or  they  must  simply  submit  to  the  will 
of  the  existing  legislature  in  every  case  and  go  on  under 
its  instructions. 

The  presidential  system  goes  naturally  with  the  elected 
executive,  the  parliamentary  with  the  hercvlitary  executive, 
while  the  directorial  system  belongs  scientifically  nowhere. 
The  directory  is  scientifically  and  historically  discredited 
as  an  executive  system.     It  exists  in  only  one  of  the  seven- 
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teen  states  which  I  have  brought  under  this  study,  viz., 
Switzerland,  and  seems  to  be  on  the  way  of  estabhshment 
in  one  other  viz.,  Norway,  where  the  successful  insistence 
of  the  Norwegians  that  the  King's  Ministers  shall  sit  in  the 
legislature  and  shall  resign  when  out  of  harmony  with  the 
legislative  majority,  without  according  the  King  the  power 
of  dissolving  the  legislature  and  appealing  to  the  voters  to 
settle  the  question  in  the  new  parliamentary  election,  is  cer- 
tainly tending  to  make  the  ministry  a  directorial  board, 
completely  subject  to  the  legislature.  Switzerland,  being 
an  internationally  neutralized  state,  may  make  experiments 
with  a  weak  executive.  For  Norway  such  a  situation  is 
more  dangerous.  In  both  cases  it  seems  to  me  an  unsatis- 
factory solution  of  the  executive  problem  and  to  call  for 
revision. 

Of  the  other  fifteen  states,  all  that  have  hereditary  ex- 
ecutives, except  the  German  Empire,  Austria,  and  Hungary, 
have  developed  into  or  are  developing  into  the  parlia- 
mentary system  substantially.  They  are,  at  least,  all  mov- 
ing in  the  direction  of  the  English  model,  and  are  destined 
to  arrive,  sooner  or  later,  at  something  like  the  English 
result.  All  along  the  road,  however,  from  their  present 
stage  of  development  of  the  system  to  its  ultimate  form, 
their  problems  are  strewn,  and  their  best  course  is  to  look 
to  English  experience  and  follow  as  nearly  as  somewhat 
different  conditions  will  permit  in  English  footsteps.  It  is 
most  important  to  kings  and  emperors  themselves  that  they 
should  recognize  the  fact  that  the  parliamentary  system 
of  relations  between  the  executive  and  the  legislature  is  a 
necessary  contrivance  for  reconciling  modern  political 
thought  and  modern  political  conditions  with  the  hereditary 
tenure  of  the  executive.  If  they  resist  too  far  its  establish- 
ment and  development,  they  will  simply  provoke  a  republi- 
can revolution  which  will  sweep  them  entirely  away.     The 
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royal  imperial  houses  of  Hapsburg  and  Hohenzollern,  old 
and  powerful  and  popular  as  they  are,  cannot  in  the  long 
run  resist  this  movement.  It  is  the  greatest  constitutional 
problem,  from  the  point  of  view  of  their  own  interests, 
with  which  they  have  to  deal,  and  it  behooves  them  to  de- 
vote themselves  to  its  thorough  comprehension  and  its  ra- 
tional and  natural  solution. 

With  the  exception  of  France,  the  states  having  elected 
executives  follow  the  presidential  system,  Switzerland  not 
being  further  considered.  This  is  natural  and  rational,  and 
I  consider  that  in  these  the  execunve  problem  has  been 
fairly  solved  to  meet  modern  conditions  and  requirements. 
It  is  quite  true  that  in  the  United  States  and  Mexico  the 
method  of  indirect  election  of  the  executive  is  criticised, 
and  that  in  the  practice  of  the  United  States  the  law  for 
counting  the  electoral  vote  has,  until  recently,  been  quite 
faulty  and  is  not  yet  entirely  perfect,  and  that  some  ad- 
vantage might  conceivably  be  gained  by  allowing  the  pres- 
ence of  the  cabinet  officers  in  the  houses  of  Congress  to  ex- 
plain proposed  executive  measures  or  even  to  propose  ad- 
ministrative measures,  but  these  things  are,  from  the  point 
of  view  of  this  paper,  matters  of  detail,  and  cannot  be  dis- 
cussed within  the  limits  of  this  essay. 

It  is  the  French  Republic  which  is  confronted  with  the 
serious  problem  in  regard  to  the  executive  and  its  relations 
to  the  legislature.  The  French  Republic  is  attempting  to 
work  the  system  of  parliamentary  government  with  an 
elected  executive.  From  the  points  of  view  of  historical 
experience  and  sound  theory  this  appears  as  an  unnatural, 
and,  in  the  long  run,  unworkable  combination.  The  real 
parliamentary  system  requires,  as  I  have  already  remarked, 
not  the  complete  subordination  of  the  executive  to  the  legis- 
lature, but  harmony  of  action  between  the  two,  and  a  power 
in  the  executive  either  to  dismiss  his  ministers  or  dissolve 
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the  legislature  in  order  to  restore  harmony  upon  important 
issues  when  it  has  been  lost.  No  democratic  people  will 
intrust  the  executive  with  such  power  over  the  legislature, 
and  if  they  would,  the  executive  would  not  dare  to  use  it. 
It  requires  all  the  historic  power,  prestige,  and  mystical 
influences  of  the  hereditary  executive,  the  so-called  sov- 
ereign, to  exercise  such  a  power.  The  French  have  at- 
tempted to  help  themselves  over  this  difficulty  by  vesting 
the  power  to  dissolve  the  Chamber  of  Deputies  in  the  Pres- 
ident with  the  consent  of  the  Senate,  the  Senate  itself  not 
being  made  subject  to  executive  dissolution.  This  may  give 
the  President  a  certain  backing  which  may  enable  him  to 
act  occasionally.  It  did  so  in  one  or  two  early  cases.  But 
this  is  no  fulfillment  of  the  requirements  of  the  system. 
The  executive  alone  must  have  the  power  of  dissolution 
over  the  entire  legislature,  at  least  over  the  entire  elected 
part  of  the  legislature,  and  it  is  not  sufficient  that  the  ex- 
ecutive shall  have  it  over  only  one  chamber  of  the  legisla- 
ture, and  then  only  when  sustained  by  the  other  chamber. 
Conflicts  between  the  two  chambers  might  be  settled  in  this 
way,  but  not  conflicts  between  the  executive  and  the  entire 
legislature,  and  the  settlement  of  such  conflicts  is  the  prime 
purpose  of  the  parliamentary  system.  When  the  relation 
prescribed  by  the  French  constitution  was  established,  that 
instrument  provided  that  the  seventy-five  senators,  one- 
fourth  of  the  whole  number  of  senators  originally  chosen 
by  the  national  convention  which  framed  and  adopted  the 
constitution,  should  hold  for  life,  and  that  their  successors 
should  be  chosen  by  the  Senate  itself  and  also  hold  for  life. 
Here  was  a  certain  nucleus  of  strong  conservatism  and  ex- 
ecutive support  In  the  Senate.  All  that  has  been  changed 
by  the  constitutional  amendment  of  1884,  and  the  members 
of  the  Senate  all  proceed  now  ultimately  from  the  same 
source  as  the  Deputies,     The  French  Senate  has  now  ar- 
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rived  at  the  consciousness  of  a  solidarity  of  interest  with  the 
deputy  chamber  upon  the  subject  of  legislative  prerogatives 
versus  executive  prerogatives,  and  the  power  of  dissolving 
the  Chamber  of  Deputies,  intrusted  to  the  French  President 
under  the  more  favorable  conditions  for  its  exercise  just 
mentioned,  has  now  become  practically  obsolete.  The 
French  system  is,  therefore,  veering  towards  the  directory. 
This  will  not  serve  for  France,  however  it  may  work  in 
Switzerland  or  even  in  Norway.  France  must  have  a 
strong  executive.  If  France  will  have  a  parliamentary  sys- 
tem, then  France  must  have  a  king.  If,  on  the  other  hand, 
France  zcill  have  an  elected  executive,  then  France  must 
have  the  presidential  system.  This  is  her  great  govern- 
mental problem.  All  others  should  stand  aside  until  this 
is  substantially  solved. 

The  fourth  great  problem  of  the  constitutional  law  of 
the  present,  as  I  view  these  problems,  concerns  chiefly,  if 
not  wholly,  the  United  States.  It  is  the  question  of  ex- 
tending the  legislation  of  the  central  government  further 
into  the  domain  of  private  law,  especially  in  the  regulation 
of  commerce  and  marital  relations.  The  other  states  hav- 
ing federal  governments,  except  Mexico,  and,  of  course, 
all  the  states  having  centralized  governments,  have  as- 
signed these  subjects  to  the  legislation  of  the  general  gov- 
ernment, and  Mexico  has  gone  much  further  than  the 
United  States  in  this  direction. 

Whatever  may  have  been  natural  a  century  ago,  when 
the  settled  parts  of  the  commonwealths  of  this  Union  were 
separated  from  each  other  by  comparatively  impassable  dis- 
tricts of  primeval  forest  and  there  was  com])aratively  little 
intercourse  between  them,  now  when  these  obstacles  have 
entirely  disappeared  and  intercourse  is  so  active  that  no 
man  knows  when  he  passes  from  one  commonwealth  to 
another,  it  has  become  entirely  unnatural  and  scarcely  longer 
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endurable  that  the  code  of  commerce  should  not  be  exclu- 
sively national.  The  existence  of  the  common  law  as  the 
basis  of  the  law  of  the  commonwealths  upon  this  subject 
has  minimized  the  difficulty  of  a  great  nation  getting  on 
with  systems  of  local  commercial  law;  but  the  differences 
in  detail,  at  first  hardly  noticeable,  have  now,  on  account 
of  the  vast  development  in  the  complexity  of  these  rela- 
tions, become  almost  unendurable.  This  problem  should 
be  dealt  with  by  constitutional  amendment  if  possible.  If 
not,  then  the  United  States  judiciary  must  put  a  much 
more  liberal  interpretation  upon  the  existing  commerce 
clauses  of  the  constitution.  The  distinctions  between  com- 
merce "among  the  commonwealths"  and  commerce  within 
the  commonwealths  have  now  become  too  attenuated  to 
bear  the  strain  much  longer.  They  must  go,  or  the  federal 
system  of  government  may  break  down  entirely. 

It  certainly  is  not  necessary  for  me  to  enter  into  any 
argument  at  all  to  show  that  the  scandals  of  polygamy  and 
divorce,  which  bring  the  blush  of  shame  to  the  cheek  of 
every  true  American,  have  their  root  in  the  system  of  local 
regulation  of  the  subjects  of  marriage  and  divorce.  These 
relations  are  fundamental  in  the  civilization  of  a  nation. 
Their  proper  regulation  must  rest  upon  the  national  con- 
sciousness of  right  and  wrong.  States'  rights  must  give 
way  upon  this  point,  too,  if  they  would  stand  in  regard  to 
those  subjects  which  are  not  so  completely  national  in  their 
character.  In  fact,  the  whole  system  of  federal  govern- 
ment, that  is,  dual  government  under  a  common  sovereign, 
is  now  under  great  strain,  in  consequence  of  the  rapidly 
developing  nations  and  national  states.  It  is  a  question 
whether  it  can  stand  against  the  centralizing  forces  in  mod- 
ern political  and  civil  society.  It  certainly  cannot  unless  it 
yields  the  transfer  of  some  subjects,  such  as  those  just  men- 
tioned,  from  local   to  central   regulation.     This  has  been 
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done  in  Switzerland,  the  German  Empire,  and  Brazil,  and 
in  large  degree  in  Mexico,  and  these  United  States  must 
follow  the  same  course  of  development  or  witness  soon 
the  same  sort  of  a  movement  in  universal  reform  as  oc- 
curred in  1787. 

The  fifth  and  last  great  problem,  or  rather  series  of 
problems  of  the  constitutional  law  of  to-day  which  I  shall 
consider  in  this  paper,  relates  to  civil  liberty. 

From  the  point  of  view  of  public  law  civil  liberty,  as  dis- 
tinguished from  political  liberty  and  moral  freedom,  is  the 
immunity  of  the  individual  person  within  a  gi\'eii  sphere 
against  both  the  powers  of  the  government  and  the  en- 
croachments of  another  individual  or  combination  of  in- 
dividuals. Constitutional  law  should  construct  this  sphere, 
define  its  contents  in  principle,  fix  its  boundaries,  and  pro- 
vide its  fundamental  guarantees  and  defenses.  Usually  this 
part  of  a  constitution  is  called  the  Bill  of  Rights,  although 
in  its  nature  it  is  rather  a  Bill  of  Immunities. 

Every  written  constitution  in  the  civilized  world,  except 
that  of  France,  contains  such  a  division.  Perhaps  the  con- 
stitution of  the  German  Empire  ought  to  be  excepted,  al- 
though the  constitutions  of  the  states  of  the  Empire  con- 
tain such  provisions,  and  the  Imperial  Constitution  itself. 
in  slight  measure,  contains  them.  The  reason  why  it  does 
not  contain  them  in  larger  measure  is  quite  apparent.  It  is 
simply  because  the  Imperial  Government  is  one  of  enumer- 
ated powers.  This  is  not  a  sufficient  reason,  as  we  know 
from  American  experience,  and  the  imperial  constitution 
should  be  amended  in  this  respect,  and  the  Imperial  Govern- 
ment made  subject  to  limitations  on  the  one  side,  and 
charged  with  powers  against  the  states  of  the  Empire  on 
the  other,  both  in  behalf  of  individual  immunity  against 
governmental  power. 

The  first  great  problem,   however,  under  this  topic,   is 
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the  French  question  of  amending  the  French  constitution 
so  as  to  introduce  into  it  a  series  of  provisions  concerning 
the  immunities  of  the  individual  person.    It  is  quite  surpris- 
ing that  the  French  instrument  should  be  defective  in  re- 
gard to  this  matter.    About  every  French  constitution  down 
to  the  present  one  has  contained  such  provisions  in  much 
detail.      In   fact   the  French  taught   the   European   Conti- 
nental world  the  doctrine  of  individual  immunity  against 
governmental  power  as  a  branch  of  constitutional  law.     It 
was  at  first  thought  that  the  omission  of  such  a  Bill  of  Im- 
munities from  the  present  French  constitution  was  owing 
to   the   fragmentary   nature   of   this   constitution,   but   the 
French  have  now  had  nearly  thirty  years  for  the  perfec- 
tion of  their  instrument  of  organic  law,  and  within  this 
period  they  have  had  a  constitutional  constituent  conven- 
tion and  have  framed  and  adopted  amendments  to  their 
constitution,  but  nothing  of  this  nature  was,  I  think,  even 
proposed.    We  are,  therefore,  driven  to  the  conclusion  that 
the  French  statesmen  and  people  do  not  consider  such  im- 
munities  for   the  individual   to  be   necessary   under   their 
present  political  system,  but  feel,  on  the  other  hand,  that, 
with  an  elective  government  in  all  parts  and  an  executive 
dominated  by  the  legislature,  the  individual  is  in  no  danger 
of  governmental  oppression.    I  do  not  know  by  what  lessons 
of  history  or  of  more  immediate  experience  the  French 
have  proved  this  doctrine  to  themselves.     No  government 
is  more  likely  to  ignore  the  natural  limits  between  its  pow- 
ers and  the  immunities  of  the  individual  than  an  elective 
democratic  government.     The   French  have  had  this  ex- 
perience, more  than  one,  themselves.     I  am,  therefore,  un- 
able to  regard  this  omission  as  anything  less  than  a  grave 
defect,  presenting  to  the  French  a  most  serious  problem 
of  constitutional  amendment. 

As  I  have  said,  every  other  written  constitution  in  the 


PROBLEMS  OF  CONSTITUTIONAL  LAW    303 

world  contains  a  Bill  of  Immunities,  and  it  is  nearly  the 
same  thing  as  to  content  in  them  all,  but  not  a  single  Euro- 
pean constitution  provides  any  means  for  its  lawful  real- 
ization against  the  possible  attempt  of  the  legislature,  and 
in  some  cases  also  of  the  executive,  to  encroach  upon  it, 
except  perhaps  petition  to  the  government  itself.  That  is 
to  say,  none  of  these  European  constitutions  creates  any 
judicial  bodies  vested  with  the  power  of  interpreting  con- 
stitutional limitations  upon  the  powers  of  the  whole  gov- 
ernment, and  of  restraining  the  government  from  break- 
ing through  them.  Many  of  them  leave  even  the  creation 
of  the  judiciary  and  its  investment  with  powers  to  legis- 
lative statute,  which,  of  course,  places  the  judiciary  in  a 
position  of  inferiority  and  subordination  to  the  legislature. 
Others,  while  creating  the  courts  by  constitutional  provi- 
sion, fail  to  vest  them  with  any  such  protective  power.  Even 
the  constitution  of  Switzerland  declares  outright  that  the 
judicial  tribunals  shall  have  no  power  to  pass  upon  the 
constitutionality  of  legislative  acts. 

The  principle  of  European  jurisprudence  upon  this  point 
seems  to  be  that  the  legislature  is  the  proper  protector  of 
individual  immunities  against  governmental  power.  In 
Europe,  the  title  "government"  is  applied  only  to  the  ex- 
ecutive, and  the  statement  of  the  proposition  as  it  presents 
itself  to  the  European  mind  would  be,  that  the  immunities 
of  the  individual  are  protected  against  governmental  en- 
croachment by  the  representatives  of  the  people.  In  Amer- 
ica, on  the  other  hand,  we  consider  the  legislature  to  be  a 
branch  of  the  government,  and,  therefore,  it  appears  to  us 
as  a  sort  of  Celtic  hoax  to  speak  of  the  government  defend- 
ing the  immunities  of  the  individual  against  itself.  In  fact 
some  of  our  greatest  statesmen  have  contended  that  the 
judiciary  is  also  a  branch  of  the  government  and  that  we 
are  subjecting  ourselves  to  the  same  kind  of  a  hoax  when 


304  CONSTITUTIONAL  LAW 

we  imagine  that  the  judiciary  will,  in  the  long  run,  protect 
the  realm  of  individual  immunity  against  governmental 
encroachment.  It  really  appears,  at  times,  as  if  they  were 
right,  and  as  if  the  judiciary  were  really  casting  its  lot 
with  the  political  branches  of  the  government  for  the  pur- 
pose of  expanding  governmental  power  at  the  expense  of 
individual  liberty.  Still,  on  the  whole,  this  has  not  been 
true.  On  the  whole,  a  judiciary  established  directly  by  the 
constitution,  composed  of  judges  with  life  terms,  sustained 
by  a  sound  popular  knowledge  of  what  the  immunity  or 
liberty  of  the  individual  purports,  and  a  general  popular 
determination  to  uphold  it,  is  the  best  possible  organ  to  be 
vested  with  the  protection  of  that  immunity  against  gov- 
ernmental encroachment,  as  well  as  against  encroachment 
from  any  other  conceivable  sources.  It  is  the  only  real 
antidote  for  the  socialistic  doctrine  in  regard  to  civil  liberty. 
That  doctrine,  stated  in  a  sentence,  is  that  the  individual 
is  subject,  at  all  points,  to  the  control  of  the  majority.  This 
doctrine  is  an  absolute  negation  of  the  true  principle  of 
civil  liberty.  As  we  have  seen,  civil  liberty  is  individual 
immunity  within  a  sphere  marked  out  by  the  constitution 
against  governmental  encroachment  or  encroachment  from 
any  other  source.  It  is  the  constitutional  realm  of  individ- 
uality. And  if  in  any  country  all  government  and  every 
organization  and  every  individual,  except  only  one,  should 
stand  upon  one  side,  and  the  single  individual  upon  the 
other,  it  would  be  the  constitutional  duty  of  the  body 
charged  with  the  function  of  maintaining  civil  liberty  to 
protect  that  single  one  within  this  sphere  against  encroach- 
ment from  any  and  every  source,  and  to  summon  the  whole 
power  of  the  nation  to  its  aid,  if  necessary.  And  it  would 
be  the  constitutional  duty  of  those  summoned  to  obey  the 
call  and  render  the  aid  required,  although  it  might  be  di- 
rected against  their  own  conceived  views  and  interests.    The 
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doctrine  of  the  greatest  good  to  the  greatest  number  and 
the  principle  of  majority  rule  have  no  application  whatso- 
ever within  this  domain.  \\'hen  a  constitution  is  being- 
framed  or  amended,  then  the  question  of  the  nature  and  ex- 
tent of  civil  liberty  or  individual  immunity  is,  indeed,  a 
matter  of  highest  policy  for  the  sovereign  to  determine  in 
accordance  with  its  own  forms  of  procedure,  but  once  estab- 
lished, it  becomes  subject  only  to  the  provisions  and  prin- 
ciples of  the  constitution,  interpreted  by  the  organs  of  jus- 
tice, and  is  removed  entirely  from  the  realm  of  legislative 
or  executive  policy  and  majority  control.  Now  the  only 
way  to  maintain  this  true  idea  and  principle  in  regard  to 
civil  liberty  is  to  put  its  protection  under  a  non-political 
body, — the  organs  of  justice,  not  the  organs  for  the  fixing 
of  policies, — and  to  vest  the  organs  of  justice  with  the  con- 
stitutional power  to  nullify  any  acts  of  the  political  branches 
of  the  government  which  may,  in  their  judgment,  under- 
take to  encroach  thereon.  The  legislature,  in  these  modern 
times,  is  the  branch  of  the  government  which  is  most  prone 
to  undertake  these  encroachments.  The  legislature  is  the 
branch  which,  by  its  very  nature,  regards  everything  as  a 
matter  of  policy  to  be  determined,  at  each  moment,  by  ma- 
jority action,  and  that  action  based  upon  majority  will, 
not  upon  majority  interpretation  of  higher  law.  It  is  the 
branch  of  the  government  which  is  almost  sure  to  lose  sight 
of  the  distinction  between  civil  liberty,  individual  immunity, 
and  what  it  conceives  to  be  general  welfare  between  justice 
and  policy.  It  is  absolutely  certain  to  do  so  when  a  social- 
istic majority  holds  sway  in  the  legislature.  It  was  natural 
that  the  European  peoples,  accustomed  to  the  despotism 
of  the  executive,  with  the  courts  as  a  branch  of  the  royal 
power,  should  have  come  upon  the  idea,  in  the  period  of  the 
revolutions, — that  is,  in  the  period  of  their  transitions  from 
absolute  to  constitutional  government, — that  the  representa- 
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tives  of  the  people  in  the  legislature  would  be  the  only  re- 
liable support  for  civil  liberty.  Perhaps  this  was  correct 
for  that  period  and  for  those  conditions.  But  I  am  sure 
that  that  period  and  those  conditions  have  now  passed, 
and  that  the  realm  of  individual  immunity  is  now  in  more 
danger  from  legislative,  than  from  executive,  encroach- 
ment. It  is  under  the  force  of  this  conviction  that  I  con- 
tend that  the  problem  of  creating  an  independent  judiciary 
by  constitutional  amendment  and  vesting  it  with  the  pro- 
tection of  individual  immunity  against  governmental  en- 
croachment, whether  executive  or  legislative,  or  proceed- 
ing from  any  other  source  whatever,  is  one  of  the  chief  con- 
stitutional problems  now  confronting  the  European  states. 
It  will  cost  some  effort  to  educate  the  European  peoples  up 
to  an  appreciation  of  this  idea.  How  far  they  are  away 
from  it  may  be  indicated  from  the  fact  when  they  immi- 
grate into  these  United  States,  because  this  is  a  "free  coun- 
try," as  they  say,  they  almost  always  do  what  they  can, 
when  they  do  anything,  to  obliterate  that  great  distinction 
between  individual  immunity  and  general  welfare,  justice, 
and  policy,  upon  which,  more  than  upon  anything  else, 
American  liberty  rests.  The  doctrine  of  the  labor  unions, 
which  are  predominantly  European,  both  in  their  composi- 
tion and  tendencies,  that  an  individual  shall  not  be  allowed 
to  work  upon  such  terms  as  he  may  be  able  and  willing  to 
make,  because,  in  the  conception  of  the  majority  of  some 
labor  union,  or  as  for  that,  of  all  labor  unions,  it  may  be 
detrimental  to  their  general  welfare,  is  a  good  example 
of  the  profound  ignorance  on  their  part  of  this  great  Amer- 
ican distinction  and  principle.  Difficult,  however,  as  it  may 
be  to  instill  the  idea  of  this  distinction  into  the  European 
mind,  still  I  am  fully  persuaded  that  the  attainment  by  the 
European  peoples  of  real  constitutional  government  de- 
pends upon  it.  The  alternative  to  it  is,  in  the  long  run, 
legislative  absolutism. 
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While  I  hold  up  the  constitution  of  the  United  States 
as  the  model  in  this  respect,  yet  I  do  not  pretend  that  this 
model  is  entirely  perfect.  Two  great  problems  have  con- 
fronted the  American  practice  during  the  last  fifty  years, 
neither  of  which  has  been  satisfactorily  solved,  and  I  am 
afraid  will  not  be  so  solved  without  further  constitutional 
amendment. 

The  first  has  been  produced  by  the  contention  concern- 
ing the  meaning  of  the  13th  and  14th  amendments,  which, 
with  the  15th,  make  up  the  constitutional  product  of  the 
Civil  War.  There  is  not  much  doubt  that  the  intention 
of  the  framers  of  these  amendments  w^as  to  place  the  entire 
domain  of  civil  liberty,  individual  immunity,  under  the 
protection  of  the  United  States  authorities,  and  to  vest 
the  national  judiciary  with  power  to  prevent  encroachments 
thereon,  not  only  when  proceeding  from  the  government 
of  the  United  States  and  the  governments  of  the  states, 
but  also  when  proceeding  from  combinations  of  individ- 
uals within  the  states.  The  Supreme  Court  of  the  United 
States  has,  however,  held  that  these  amendments  did  not 
extend  the  protecting  power  of  the  national  authorities  over 
this  sphere  to  any  such  degree,  but  left  the  original  control 
of  the  states  over  this  domain  unimpaired,  except  upon  the 
specific  points  withdrawn  by  these  amendments  from  that 
control,  and  that  the  national  judiciary  can  protect  the  in- 
dividual immunity  pro  ided  in  the  14th  amendment  onlyi 
against  encroachments  attempted  by  the  states,  but  not\ 
against  those  attempted  by  individuals  or  combinations  of) 
individuals  within  the  states. 

I  contend  that  this  is  no  satisfactory  solution  of  the 
problem,  because,  in  the  first  place,  in  a  national  state,  al- 
though it  may  have  a  system  of  federal  or  dual  govern- 
ment, sound  political  science  requires  that  the  entire  in- 
dividual immunity  shall  be  defined,  in  principle,  in  the  na- 
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tional  constitution,  and  shall  have  the  fundamental  means 
and  guaranties  of  its  defense  provided  in  the  national  con- 
stitution. The  most  fundamental  and  important  thing  in 
any  free  government  is  the  system  of  individual  immunity. 
Free  government  exists  chiefly  for  its  maintenance  and 
natural  enlargement.  The  contents  of  this  immunity  and 
the  methods  and  means  of  its  defense  should,  therefore, 
be  determined  by  the  national  consciousness  of  right  and 
justice.  Any  other  principle  than  this  belongs,  not  to  the 
modern  system  of  national  states,  but  to  the  bygone  system 
of  confederated  states.  It  was  a  resurrection  of  the  doctrine 
of  states'  rights,  in  the  extreme,  when  the  Supreme  Court 
of  the  United  States  put  the  interpretation  which  it  did 
upon  the  new  amendments,  a  doctrine  which  should  have 
been  considered  as  entirely  cast  out  of  this  system  by  the 
results  of  the  Civil  War.  This  solution  is  unsatisfactory, 
in  the  second  place,  because  it  perpetuates  the  contention  be- 
tween  the  nation  and  the  states  concerning  the  control  of 
this  sphere,  while  if  there  is  anything  in  a  political  system 
that  ought  to  be  made  clear  and  fixed  and  simple  it  is  this 
domain  of  civil  liberty.  The  welfare  and  prosperity  of  the 
whole  people  depend  upon  it  in  a  much  higher  degree  than 
upon  any  other  part  of  that  system.  Uncertainty  about  it 
and  contention  over  it  cannot  result,  in  the  long  run,  advan- 
tageously to  the  average  citizen,  however  it  may  allow  a 
larger  license  to  the  powerful. 

The  second  problem  under  this  head  to  which  I  would 
refer  has  been  produced  by  the  experience  of  the  last  six 
years  of  the  Republic,  in  what  is  called  its  "imperial  policy." 
This  problem  had  to  come  sooner  or  later.  No  country 
with  so  high  a  civilization  as  the  United  States  can  keep 
that  civilization  all  to  itself  in  the  present  condition  of  bar- 
barism or  quasi-barbarism  throughout  the  larger  part  of 
the  world.     It  must  share  its  civilization  with  other  peo- 
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pies,  sometimes  even  as  a  forced  gift.  This  is  nature's 
principle,  and  no  civilized  state  can  permanently  resist  its 
demand.  It  came  rather  suddenly  upon  our  country,  and 
some  of  us  thought  that  we  were  not  quite  prepared  for  it, 
that  we  had  not  yet  placed  our  own  house  in  order.  But 
every  student  and  observer  of  the  world's  history  and  the 
world's  methods  knows  that  civilized  nations  are  not,  in  the 
great  world-plan,  allowed  to  delay  the  discharge  of  the 
duty  of  spreading  civilization  until,  in  their  own  opinion, 
they  are  ready  to  proceed.  Something  always  happens  to 
drive  them  forward  before  they  are  perfectly  prepared  and 
equipped  for  the  great  work.  And  so  before  the  United 
States  had  fashioned  its  constitutional  law  to  meet  the 
exigencies  of  a  colonial  or  imperial  policy,  the  possession 
of  insular  territory  was  thrust  upon  the  great  Republic. 
We  had  to  take  first,  and  then,  by  force  of  necessity,  ad- 
just our  political  situation  to  the  requirements  of  the  situ- 
ation. It  has  not  been  an  easy  problem,  and  no  one  pre- 
tends that  we  have  solved  it  perfectly  or  completely. 
The  Congress,  the  executive,  and  the  courts  have  shared  in 
the  work  and  in  the  responsibility,  but  candor  compels  us 
to  say  that  if  we  are  to  continue  in  this  sort  of  work,  it 
w^ould  be  desirable,  to  say  the  least,  so  to  amend  the  con- 
stitution as  to  relieve  the  different  branches  of  the  govern- 
ment from  the  necessity  of  making  usurpations  of  power, 
or  something  very  like  it,  to  meet  urgent  conditions. 

It  is  only  since  the  21st  of  June  of  the  present  year  that 
we  have  been  able  to  state  with  any  certainty  what  the 
colonial  policy,  or  imperial  policy,  of  the  Republic  is.  I 
think  it  can  be  now  briefly  expressed.  It  is  that  all  of  the 
territory  of  the  North  American  continent  over  which  the 
sovereignty  of  the  United  States  shall  become  extended 
will  be  made  ultimately  states  of  the  Union,  and  that  all 
extra-continental   territory  over  which  it  shall  become  ex- 
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tended  will  be  made,  ultimately,  either  states  of  the  Union, 
as  possibly  the  Hawaiian  Islands  and  Porto  Rico,  or  be 
erected  into  still  more  completely  self-governing  communi- 
ties than  states  of  the  Union,  under  the  protectorate  of  the 
United  States,  that  protectorate  to  be  exercised  chiefly  for 
the  purposes  of  preventing  them  from  lapsing  into  barbar- 
ism internally  or  from  becoming  a  prey  to  the  greed  of 
other  powers,  as  Cuba  already,  and  later  on  the  Philippines. 
This  is  a  policy  worthy  of  the  great  Republic.  It  is  the 
true  imperial  policy  for  a  great  civilized  state  engaged  in 
the  work  of  spreading  civilization  throughout  the  world. 
In  comparison  with  it,  the  colonial  policies  of  other  coun- 
tries appear  mean  and  sordid  and  altogether  lacking  in  the 
element  of  altruism  necessary  to  real  success  in  executing 
the  mission  of  civilization. 

Following  such  a  noble  policy  as  this,  it  is  not  difficult 
to  forecast  something  of  the  future  of  this  country.  I 
would  venture  to  say  that  the  child  is  now  born  who  will 
see  the  states  of  this  Union,  stretching  from  the  Isthmus 
of  Panama  to  the  North  as  far  as  civilized  man  can  in- 
habit, peopled  by  two  hundred  and  fifty  millions  of  free- 
men, exercising  a  free  protectorate  over  South  America, 
most  of  the  islands  of  the  Pacific,  and  a  large  part  of  Asia. 
We  possess  already  the  extremes  of  this  vast  continental 
territory  as  well  as  the  great  heart  of  it,  and  the  most 
important  Pacific  islands,  and  we  have  already  a  footing 
of  influence  in  Japan  and  China  hardly  enjoyed  by  any 
other  power.  The  exalted  policy  which  I  have  declared  to 
be  the  imperial  policy  of  this  nation  cannot  fail  to  extend 
that  influence,  prestige,  and  power  almost  beyond  measure. 

Do  not  understand  me  as  claiming  the  development  of 
such  a  policy  for  the  party  at  present  in  power  in  Congress 
and  the  present  administration  without  the  aid  of  their 
party  opponents.    I  am  not  at  all  sure  that,  in  the  immedi- 
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ate  enthusiasm  of  victory,  and  under  the  necessity  of  ex- 
ercising temporary  absolutism  in  government  in  the  newly 
acquired  territories,  the  party  in  power  would  not  have 
lost  sight  of  the  real  purpose  of  their  work  in  the  world's 
civilization  except  for  the  earnest  expostulations  of  their 
opponents  calling  them  back  to  the  contemplation  of  the 
historic  principles  of  the  Republic.  I  rather  fear  they 
would.  This  noble  policy  is,  therefore,  the  resultant  of  two 
forces  rather  than  the  direct  product  of  one.  It  is  the 
policy  of  the  nation  rather  than  of  any  party  within  the 
nation  or  of  any  part  of  the  nation.  As  such  it  is  sound 
and  true  and  unchangeable,  and  is  destined  to  be  pursued 
no  matter  what  party  shall  hold  the  reins  of  the  govern- 
ment. 

But  we  have  some  constitutional  difficulties  in  the  way  of 
the  realization  of  this  policy.     These  difficulties  relate  to 
the  constitutional  powers  of  the  United  States  Government 
and  the  limitations  imposed  thereon  in  behalf  of  individual 
immunity   within  newly  acquired  territory.     It  is   settled 
that  the  United  States  Government  may  acquire  territory 
for  the  United  States  by  treaty  or  conquest;  that  it  may 
set  up  a  temporary  military  regime  therein  against  which 
there  is  no  constitutional  immunity  for  the  individual ;  that 
it  may  relinquish  possession  of  the  same  to  its  own  in- 
habitants or  another  power,  either  absolutely  or  under  such 
conditions  in  the  form  of  a  treaty  as  may  be  agreed  upon 
by  the  parties,  and  may  enforce  the  stipulations   of  the 
agreement  in  such  ways  as  may  have  been  agreed  on,  or 
in  such  ways  as  are  recognized  by  the  customs  and  prac- 
tices of  nations ;  or  that  it  may  perfect  its  acquisition  and 
transform   the  temporary  military  despotism   therein   into 
such   civil   government  as   Congress  may  establish,  under 
the  limitations  of  the  constitution  in  behalf  of  civil  liberty. 
I  say  that  these  points  are  all  well  settled.     But  there  is 
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some  question  about  the  power  of  the  United  States  Gov- 
ernment to  exercise  a  protectorate  over  peoples  occupying 
territory  which  is  not  a  part  of  the  United  States,  espe- 
cially when  that  protectorate  shall  not  have  been  established 
by  treaty  and  shall  not  be  exercised  under  the  forms  of  in- 
ternational agreement  or  custom.  There  is  not  a  word  in 
the  constitution  expressly  authorizing  it,  and  it  is  a  grave 
question  as  to  whether  there  is  a  word  from  which  such 
power  can  be  implied. 

Moreover,  it  has  appeared  desirable,  perhaps  I  should 
say  absolutely  necessary,  to  the  United  States  Government 
to  make  the  transition  from  military  despotism  in  the  gov- 
ernment of  some  of  these  new  acquisitions  to  a  first  and 
temporary  form  of  civil  government  without  constitutional 
limitations  in  behalf  of  individual  liberty,  that  is,  to  a  tem- 
porary civil  despotism  or  something  of  that  nature,  and 
for  this  it  is  extremely  questionable  whether  there  is  any 
warrant  in  the  constitution.  In  order  to  meet  the  wishes 
of  the  government,  or  perhaps  the  necessities  of  the  gov- 
ernment, in  this  respect,  the  Supreme  Court  of  the  United 
States  has  so  strained  its  powers  of  constitutional  inter- 
pretation as  virtually  to  enact,  in  the  opinion  of  a  large 
number  of  the  best  citizens  of  the  country,  constitutional 
legislation, — constitutional  legislation,  too,  which,  upon 
one  point  at  least,  contradicts  the  prime  purpose  of  the  only 
legitimate  imperial  policy  which  a  free  republic  can  have. 
It  is  quite  possible  that  the  state  of  society  and  of  the  popu- 
lation in  a  newly  acquired  district  may  necessitate  more 
summary  judicial  processes  than  those  of  the  juries,  and 
that  public  security  and  even  individual  liberty  will  be  bet- 
ter protected  under  the  more  summary  forms,  and  that, 
therefore,  a  judicial  interpretation  of  the  constitution  re- 
lieving the  government  from  these  limitations  as  to  process 
in  such  districts  would  have  a  moral  ground  at  least  to  stand 
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on,  but  when  the  court  allows  the  Congress  to  overstep 
the  constitutional  limitations  on  the  government  in  behalf 
of  the  freedom  of  trade  and  intercourse  between  the  people 
of  such  districts  and  the  people  in  other  parts  of  the  United 
States,  and  to  erect  a  special  tariff  against  such  trade  and 
the  intercourse  and  thus  to  destroy,  or  at  least  greatly 
weaken,  the  prime  means  of  extending  civilization  to  the 
inhabitants  of  such  districts,  viz.,  a  free  commerce  in  mind 
and  things,  then  neither  the  court  nor  the  Congress  nor  the 
administration  has  any  ground  of  any  sort  on  which  to 
stand,  and  we  need  an  amendment  to  the  constitution  to 
express  the  reason  and  the  will  of  the  sovereign  upon  that 
subject. 

We  have  in  this  whole  question  of  territorial  expansion 
one  of  the  greatest  problems  of  the  constitutional  law  of 
this  Republic,  one  which  affects  the  whole  world.  It  affects 
first  of  all  the  Republic  itself,  because  upon  its  rightful 
solution  depends  the  moral  right  of  the  Republic  to  have 
any  imperial  policy  at  all.  It  affects  the  peoples  of  the  dark 
places  of  the  world,  who,  though  apparently  unable  to 
secure  the  blessings  of  civilization  for  themselves,  certainly 
have  the  right  to  be  left  in  their  barbarism  unless  the  in- 
truding nation  comes  with  a  chiefly  altruistic  purpose.  And 
it  affects  the  other  civilized  powers  in  the  example  which 
it  shall  furnish  them  for  their  own  work  in  the  spread  of 
civilization,  for  if  the  great  Republic  pursues  an  egoistic 
policy,  they  will  certainly  do  likewise,  and  it  is  to  be  hoped 
that  if  it  takes  the  other  and  the  true  course,  they  will  not 
go  in  the  opposite  direction.  No  grander  mission  can  be 
imagined  than  that  which  is  now  open  to  this  American 
nation,  and  the  time  is  now  ripe  for  the  sovereign  people 
to  discuss  it  in  all  its  bearings,  independently  of  ordinary 
party  politics,  and  to  write  in  the  constitution  the  methods 
and  means  which  the  government  may  employ,  the  purposes 
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which  its  activities  must  subserve,  and,  above  all,  the  limi- 
tations upon  the  government  in  behalf  of  the  civil  liberty 
of  every  individual  who  may  be  brought  under  its  juris- 
diction or  protection  in  realizing  this  transcendent  mission, 
the  civilization  of  the  world. 
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